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U.S. Customs Service 


Treasury Decisions 


(T.D. 95-56) 
SYNOPSES OF DRAWBACK DECISIONS 


The following are synopses of drawback contracts approved Decem- 
ber 17, 1991, to March 22, 1995, inclusive, pursuant to Subpart C, Part 
191, Customs Regulations; and an approval under Treasury Decision 
84-49. 

In the synopses below are listed for each drawback contract approved 
under 19 U.S.C. 1313(b), the name of the company, the specified articles 
on which drawback is authorized, the merchandise which will be used to 
manufacture or produce these articles, the factories where the work will 
be accomplished, the date the proposal was signed, the basis for deter- 
mining payment, the Regional Commissioner to whom the contract 
was forwarded or approved by, and the date on which it was approved. 


Dated: July 24, 1995. 


WILLIAM G. ROSOFF, 
(for John Durant, Director, 
Commercial Rulings Division.) 





(A) Company: Abbott Laboratories 

Articles: Bulk antibiotic chemicals; erythromycin ethyl succinate, USP; 
erythromycin ethyl succinate, USP citrate washed; beta- 
carbethoxypropiony] chloride 

Merchandise: Succinic anhydride 

Factories: North Chicago, IL; Barceloneta, PR 

Proposal signed: October 26, 1994 

Basis of claim: Used in 

Contract issued by RC of Customs in accordance with § 191.25(b)(2): 
Chicago, November 28, 1994 

Revokes: T.D. 89-81-C to cover change in location of factories 





CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 32, AUGUST 9, 1995 


(B) Company: Albaugh Chemical Corp. 

Articles: Herbicides 

Merchandise: 2,4-dichlorophenoxy acetic acid (2,4-D acid) 
Factories: Ankeny, IA; St. Joseph, MO 

Proposal signed: October 1, 1991 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Chicago, December 17, 1991 


(C) Company: Albemarle Corp. (successor to Ethyl Corporation’s 
T.D. 89-61-M under 19 U.S.C. 1313(s)) 

Articles: Di-tertiarybutyl phenol 

Merchandise: Phenol 

Factory: Orangeburg, SC 

Proposal signed: June 24, 1994 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: Houston, February 21, 1995 


(D) Company: Albemarle Corp. (successor to Ethyl Corporation’s 
T.D. 91-67-E under 19 U.S.C. 1313(s)) 

Articles: 2,6-diethylaniline 

Merchandise: Aniline 

Factories: Pasadena, TX; Orangeburg, SC 

Proposal signed: June 24, 1994 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Houston, March 14, 1995 


(E) Company: American National Can Co. 

Articles: Can bodies; tough and go ends (pull or press tab ends); 
aluminum alloy containers 

Merchandise: 99% aluminum ingots, tees, hogs or sows/aluminum alloy 
ingots, tees, hogs or sows/aluminum alloy sheets, strip 

Factories: Several locations as set forth in manufacturer’s proposal 

Proposal signed: July 12, 1994 

Basis of claim: Used in, less valuable waste 

Contract issued by RC of Customs in accordance with § 191.25(b)(2): 
Chicago, February 16, 1995 

Revokes: T.D. 89-32-A to cover change in location of factories 
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(F) Company: Ayerst Laboratories, Inc. 

Articles: Propranolol hydrochloride spheroids; isoquinoline methyl/ 
ester 

Merchandise: Propranolol hydrochloride; 4-bromo-2-fluorobenzyl- 
amine HCL 

Factory: Rouses Point, NY 

Proposal signed: October 21, 1994 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Chicago, March 21, 1995 


(G) Company: BASF Corp. 

Articles: Poast herbicide 

Merchandise: Poast manufacturing concentrate 

Factories: At its agents operating under T.D. 55027(2) and T.D. 55207(1) 
Proposal signed: June 21, 1994 

Basis of claim: Used in 

Contract forwarded to RC of Customs: New York, February 24, 1995 


(H) Company: Chevron Chemical Co. 

Articles: OLOA 2468S (sulfonate) 

Merchandise: AS-584 and AS-584D (sulfonic acids) 
Factory: Belle Chasse, LA 

Proposal signed: November 4, 1991 

Basis of claim: Used in 


Contract forwarded to RCs of Customs: New Orleans & Houston, 
March 9, 1995 


(I) Company: Coastal Refining & Marketing, Inc. 

Articles: Intermediate fuel oil; marine diesel oil; marine oil 
Merchandise: Distillate oils (Nos. 2 & 4); residual oil (No. 6) 
Factories: Several locations as set forth in manufacturer’s proposal 
Proposal signed: November 8, 1994 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Houston, March 9, 1995 


(J) Company: Eastman Kodak Co. 

Articles: Resin/aqueous coated paper; sensitized photographic paper 
Merchandise: Photographic raw base paper 

Factories: Rochester, NY; Windsor, CO 

Proposal signed: November 22, 1994 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: Boston, March 16, 1995 
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(K) Company: Enjet, Inc. 

Articles: Intermediate fuel oil; marine diesel oil; marine oil 
Merchandise: Distillate oils (Nos. 2 & 4); residual oils (Nos. 5 & 6) 
Factories: Several locations as set forth in manufacturer’s proposal 
Proposal signed: August 5, 1994 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Houston, March 21, 1995 


(L) Company: GNB Technologies Inc. 

Articles: Lead oxide; antimonial lead; calcium lead; pure lead 
Merchandise: Refined pure lead; metallic antimony 

Factories: Los Angeles, CA; Columbus, GA; Frisco, TX 

Proposal signed: February 1, 1995 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: New York, February 24, 1995 
Revokes: T.D. 86-125-N (GNB Inc.) 


(M) Company: The Geon Co. 

Articles: Polyvinyl chloride (PVC) compounds 

Merchandise: Polyvinyl chloride resin 

Factories: Avon Lake, OH; Louisville, KY; Henry, IL; Pedricktown, NJ; 
Long Beach, CA; Plaquemine, LA; Terre Haute, IN; Deer Park & La 
Porte, TX 

Proposal signed: November 15, 1994 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: Boston, March 21, 1995 


(N) Company: General Mills, Inc. 

Articles: Cake mixes; food products manufactured from wheat flour; 
blended & graded wheat; breakfast cereals; other food products 

Merchandise: Hard refined sugar; wheat flour; shortening; egg whites 
& yolks (dry); milk (non-fat dry); coconut oil; coconut-peanut oil 
blend; soybean oil; oat flour; vegetable oil (spray dried); tomato 
powder; onion powder; onion chopped (dry); enriched macaroni; 
enriched egg noodles; wheat; dark brown sugar; dried dates; 
instantized wheat flour 

Factories: Several locations as set forth in manufacturer’s proposal 

Proposal signed: December 12, 1994 

Basis of claim: Used in, with distribution to the products obtained in 
accordance with their relative values at the time of separation, as to 
the use of wheat; appearing in, as to the use of all remaining 
merchandise 

Contract issued by RC of Customs in accordance with § 191.25(b)(2): 
Chicago, February 2, 1995 

Revokes: T.D. 93-62-K to cover change in location of factories 
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(O) Company: Hercules Inc. 

Articles: Staybelite E resin; Hercolyn D resin 

Merchandise: Gum rosins 

Factory: Brunswick, GA 

Proposal signed: November 29, 1994 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Boston, March 10, 1995 


(P) Company: Merck & Co., Inc. 

Articles: Cilastatin sodium sterile 

Merchandise: N,N-dibenzylethylenediamine diacetate; L-cysteine 
hydrochloride monohydrate; D-carboxamide; chloro keto ester 
(CKE) 

Factories: Danville, PA; Elkton, VA 

Proposal signed: October 25, 1994 

Basis of claim: Used in 

Contract forwarded to RC of Customs: New York, March 21, 1995 


(Q) Company: PD Glycol 

Articles: Mono ethylene glycol; di ethylene glycol; tri ethylene glycol; 
ethylene oxide 

Merchandise: Ethylene 

Factory: Beaumont, TX 

Proposal signed: September 12, 1994 

Basis of claim: Used in, with distribution to the products obtained in 
accordance with their relative values at the time of separation 

Contract forwarded to RC of Customs: Houston, February 21, 1995 


(R) Company: Rohm and Haas Texas Inc. 

Articles: Inhibited methyl methacrylate 

Merchandise: Acetone; methyl] alcohol 

Factory: Deer Park, TX 

Proposal signed: August 25, 1994 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Houston, March 9, 1995 


(S) Company: Rohm and Haas Texas Inc. 

Articles: Inhibited butyl acrylates 

Merchandise: n-butyl alcohol; crude acrylic acid; industrial grade 
acrylic acid 

Factory: Deer Park, TX 

Proposal signed: August 16, 1994 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Houston, March 22, 1995 
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(T) Company: US. Oil & Refining Co. 

Articles: Intermediate fuel oil 

Merchandise: Distillate oils (Nos. 2 & 4); residual oil (No. 6) 
Factory: Tacoma, WA 

Proposal signed: November 29, 1994 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Houston, March 21, 1995 


(U) Company: Union Carbide Corp. 

Articles: Butyl acetate; butyl acrylate 

Merchandise: Butanol 

Factories: Texas City, TX; Hahnville, LA 

Proposal signed: September 16, 1994 

Basis of claim: Used in 

Contract issued by RC of Customs in accordance with § 191.25(b)(2): 
New York, February 24, 1995 

Revokes: T.D. 91-49-Y to cover name change from Union Carbide 
Chemicals and Plastics Co., Inc. 


(V) Company: Union Carbide Corp. 

Articles: Vinyl acetate; acetic esters (butyl, isobutyl, isopropyl, primary 
amyl, and propyl acetates) 

Merchandise: Acetic acid 

Factory: Texas City, TX 

Proposal signed: September 16, 1994 

Basis of claim: Used in 

Contract issued by RC of Customs in accordance with § 191.25(b)(2): 
New York, February 24, 1995 

Revokes: T.D. 91-67-Z to cover name change from Union Carbide 
Chemicals and Plastics Co., Inc. 


(W) Company: Union Carbide Corp. 

Articles: Ethyl alcohol, pure 190°; ethyl alcohol, pure 200°; specially 
denatured alcohols; chemical derivatives of ethyl alcohol 

Merchandise: Ethyl] alcohol (hydrated); ethyl alcohol (anhydrous) 

Factories: Port Lavaca & Texas City, TX; Hahnville, LA; Charleston, 
South Charleston & Sistersville, WV; Bound Brook, NJ 

Proposal signed: September 16, 1994 

Basis of claim: Used in, with distribution to the products obtained in 
accordance with their relative values at the time of separation 

Contract issued by RC of Customs in accordance with § 191.25(b)(2): 
New York, February 24, 1995 

Revokes: T.D. 91-72-Y to cover name change from Union Carbide 
Chemicals and Plastics Co., Inc. 
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(X) Company: Union Carbide Corp. 

Articles: Isopropanol anhydrous 

Merchandise: Isopropanol azeotrope (CBM) 

Factories: Texas City, TX; Charleston, WV 

Proposal signed: September 16, 1994 

Basis of claim: Used in 

Contract issued by RC of Customs in accordance with § 191.25(b)(2): 
New York, February 24, 1995 

Revokes: T. D. 91-86-Z to cover name change from Union Carbide 
Chemicals and Plastics Co., Inc. 


(Y) Company: Wellstream Company L.P 

Articles: Non-bonded flexible pipe 

Merchandise: Nylon 11 pellets (Rilsan) 

Factory: Panama City, FL 

Proposal signed: May 6, 1994 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: New York, March 9, 1995 


(Z) Company: Zeneca Inc. 

Articles: Reglone 

Merchandise: Diquat dibromide concentrate (a/k/a 1,1’ethylene- 
2,2’-dipyridilium di-bromide) 

Factory: North Little Rock, AR 


Proposal signed: November 15, 1994 
Basis of claim: Used in 
Contract forwarded to RC of Customs: New York, March 10, 1995 


APPROVAL UNDER T.D. 84—49 


(1) Company: Dow Chemical Co. 

Articles: Ethylene; propylene; butadiene; pyrolysis gas 
Merchandise: Naphtha, class IV; condensate, class IV 

Factory: Plaquemine, LA 

Proposal signed: December 1, 1994 

Basis of claim: As provided in T.D. 84-49 

Contract forwarded to RC of Customs: Houston, February 28, 1995 
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(T.D. 95-57) 


CANCELLATION OF CUSTOMS BROKERS’ LICENSES: 
HOUSTON-GALVESTON DISTRICT 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Cancellation of licenses. 


SUMMARY: Notice is hereby given that, pursuant to 19 CFR 111.51(a), 
the following Customs broker licenses have been cancelled due to the 
death of the broker. These licenses were issued in the Houston-Galves- 
ton District. 

Customs broker Licence No. 
James Costello 06974 
Allan Frank LaBay 02640 
Robert Wayne Manuel 05155 
Walker SLOvere ZENO UF. 5. 25 6.'5. S65 ER Re a Ree 02855 
Pamela J. McGruder 11011 


Dated: July 25, 1995. 











PHILIP METZGER, 
Director, 
Office of Trade Compliance. 


[Published in the Federal Register, August 1, 1995 (60 FR 39204)] 





19 CFR Part 132 


(T.D. 95-58) 
RIN 1515-AB73 


EXPORT CERTIFICATES FOR BEEF SUBJECT TO 
TARIFF-RATE QUOTA 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Interim rule; solicitation of comments. 


SUMMARY: This document amends the Customs Regulations on an 
interim basis in order to set forth the form and manner by which an 
importer makes a declaration that a valid export certificate is in effect 
for imported beef which is the subject of a tariff-rate quota and the prod- 
uct of a participating country, as defined in interim regulations of the 
United States Trade Representative. 


DATES: Interim rule effective August 1, 1995; comments must be 
received on or before October 2, 1995. 


ADDRESSES: Written comments (preferably in triplicate) may be 
addressed to the Regulations Branch, Office of Regulations and Rul- 
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ings, U.S. Customs Service, 1301 Constitution Avenue, N.W., Washing- 
ton, DC 20229. Comments may be inspected at the Regulations Branch, 
Office of Regulations and Rulings, Franklin Court, 1099 14th Street, 
N.W,, Suite 4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Karen Cooper, Quota 
Branch, (202) 927-5401. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


As a result of the Uruguay Round Agreements, approved by Congress 
in § 101 of the Uruguay Round Agreements Act (Pub. L. 103-465), the 
President, by Presidential Proclamation No. 6763, established a tariff- 
rate quota for imported beef. 

Briefly, under a tariff-rate quota, the United States applies one tariff 
rate, known as the in-quota tariff rate, to imports of a product up to a 
particular amount, known as the in-quota quantity, and another, higher 
rate, known as the over-quota tariff rate, to imports of the product in 
excess of the given amount. Of course, the preferential, in-quota tariff 
rate would be applicable only to the extent that the in-quota quantity 
for the country involved had not been exceeded. 

The specific imported beef, as well as the various countries, eligible 
for the in-quota tariff rate are set forth in Additional U.S. Note 3, Sched- 
ule XX, Chapter 2, of the Harmonized Tariff Schedule of the United 
States. The eligible countries which may export such beef to the United 
States and avail themselves of the preferential, in-quota tariff rate 
include Australia, New Zealand and Japan. 

As part of the implementation of the tariff-rate quota for beef, the 
United States, specifically, the United States Trade Representative 
(USTR), is offering these exporting countries that have an allocation of 
the in-quota quantity the opportunity to use export certificates for their 
qualifying beef exports to the United States. Although countries that 
have an allocation of the in-quota quantity are referred to in the statu- 
tory law as “participating countries”, for purposes of this interim rule, 
a participating country constitutes an allocated country that has been 
authorized to participate in the export certificate program. Notably, 
New Zealand has already requested the opportunity to participate in 
the export certificate program. 

While a country does not need to participate in the export certificate 
program in order to receive the in-quota tariff rate for its share of the 
in-quota quantity, using export certificates provides an effective and 
expeditious means of assuring an exporting country that only those 
exports that it intends for the United States market are counted against 
its in-quota allocation, which helps ensure that such exports do not dis- 
rupt the orderly marketing of beef in the United States. 

An exporting country using export certificates in this regard must 
notify the USTR and provide the necessary supporting information. 
Customs will then be responsible for ensuring that no imports of beef 





10 CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 32, AUGUST 9, 1995 


from that country are counted against the country’s in-quota allocation 
unless such beef is covered by a proper export certificate. 

Accordingly, the USTR has undertaken interim rulemaking in this 
matter (15 CFR part 2012) (60 FR 15229; March 23, 1995). In addition, 
along with the interim rulemaking of the USTR, Customs is issuing this 
interim rule in order to set forth the form and manner by which an 
importer declares that a valid export certificate exists, including a 
unique number therefor which must be referenced on the entry, or with- 
drawal from warehouse, for consumption. This interim rule also sets 
forth the record retention period for the certificate and requires the 
submission of such certificate to Customs upon request. 


COMMENTS 

Before adopting this interim regulation as a final rule, consideration 
will be given to any written comments timely submitted to Customs. 
Comments submitted will be available for public inspection in accor- 
dance with the Freedom of Information Act (5 U.S.C. 552), § 1.4, Trea- 
sury Department Regulations (31 CFR 1.4), and § 103.11(b), Customs 
Regulations (19 CFR 103.11(b)), on regular business days between the 
hours of 9:00 a.m. and 4:30 p.m. at the Regulations Branch, Office of 
Regulations and Rulings, U.S. Customs Service, Franklin Court, 1099 
14th Street, N.W., Washington, DC. 


INAPPLICABILITY OF NOTICE AND 
DELAYED EFFECTIVE DATE REQUIREMENTS 

Pursuant to the provisions of 5 U.S.C. 553(a), public notice is inappli- 
cable to this interim rule because it is within the foreign affairs function 
of the United States. Furthermore, for the above reason, pursuant to 
5 U.S.C. 553(d)(1) and (d)(3), there is no need for a delayed effective date. 

EXECUTIVE ORDER 12866 

Because this document involves a foreign affairs function of the 
United States and implements an international agreement, it is not 
subject to the provisions of E.O. 12866. 

REGULATORY FLEXIBILITY ACT 

Because no notice of proposed rulemaking is required for interim reg- 
ulations, the provisions of the Regulatory Flexibility Act (5 U.S.C. 601 et 
seq.) do not apply. 

DRAFTING INFORMATION 

The principal author of this document was Russell Berger, Office of 
Regulations and Rulings, U.S. Customs Service. However, personnel 
from other offices participated in its development. 

LIST OF SUBJECTS IN 19 CFR Part 132 
Customs duties and inspection, Imports, Postal service, Quotas. 


AMENDMENT TO THE REGULATIONS 


Accordingly, chapter I of title 19, Code of Federal Regulations 
(19 CFR chapter I), is amended as set forth below. 
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PART 132—QUOTAS 


1. The general authority citation for part 132 continues to read as fol- 


lows, and specific sectional authority for § 132.15 is added, to read as 
follows: 


Authority: 19 U.S.C. 66, 1202 (General Note 20, Harmonized Tariff 
Schedule of the United States (HTSUS)), 1623, 1624. 


§ 132.15 also issued under 19 U.S.C. 1484, 1508, and Schedule XX, 
HTSUS. 


2. Part 132 is amended by adding a new § 132.15 to read as follows: 


§ 132.15 Export certificate for beef subject to tariff-rate 
quota. 


(a) Requirement. In order to claim the in-quota tariff rate of duty on 
beef, defined in 15 CFR 2012.2(a), that is the product of a participating 
country, defined in 15 CFR 2012.2(e), the importer must possess a valid 
export certificate at the time that such beef is entered, or withdrawn 
from warehouse for consumption. The importer shall record the unique 
identifying number of the export certificate on the entry summary or 
the warehouse withdrawal (CF 7501, column 34). 

(b) Validity of certificate. The export certificate, to be valid, must meet 
the requirements of 15 CFR 2012.3(b), and with respect to the require- 
ment of 15 CFR 2012.3(b)(3) that the certificate be distinct and 
uniquely identifiable, the certificate must have a distinct and unique 
identifying number composed of three elements set forth in the follow- 
ing order: 

(1) The last digit of the year for which the export certificate is in 
effect; 

(2) The 2-digit ISO country of origin code from Annex B of the 
HTSUS which identifies the participating country (see § 142.42(d) of 
this chapter); and 

(3) Any 6-digit number issued by the participating country with 
respect to the export certificate. 

(c) Retention and submission of certificate to Customs. (1) Retention. 
The export certificate must be retained by the importer for a period of at 
least 5 years from the date of entry, or withdrawal from warehouse, for 
consumption (see § 162.1c of this chapter). 

(2) Submission to Customs. The importer shall submit a copy of the 
export certificate to Customs upon request. 

GEORGE J. WEISE, 
Commissioner of Customs. 


Approved: July 25, 1995. 
DENNIS M. O’CONNELL, 
Acting Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, August 1, 1995 (60 FR 39108)] 








U.S. Customs Service 


General Notices 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, July 26, 1995. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


PROPOSED MODIFICATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF SYNTHETIC IRON OXIDES 


AGENCY: U.S. Customs Service, Department of Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling pertaining to the tariff classifi- 
cation of synthetic iron oxides. Comments are invited on the 
correctness of the proposed ruling. 


DATE: Comments must be received on or before September 8, 1995. 


ADDRESS: Written comments (preferable in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
N.W. (Franklin Court), Washington, DC, 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th Street, N.W,, 
Suite 4000, Washington, DC. 
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FOR FURTHER INFORMATION CONTACT: Ann Segura Minardi, 
Food and Chemicals Classification Branch, (202-482-6958). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the tariff 
classification of synthetic iron oxides. Comments are invited on the cor- 
rectness of the proposed ruling. 

In New York Ruling Letter (NYRL) 851269, dated May 21, 1990, four 
synthetic iron oxides products, separately identified as, “Granufin (R)” 
red, “Granufin (R)” yellow, “Granufin (R)” black, and “Granufin (R)” 
mixture (red, yellow, black), were held to be classifiable under subhead- 
ing 3206.49.5000, Harmonized Tariff Schedule of the United States 
(HTSUSA), which provides for “Inorganic products of a kind used as 
luminophores.” NYRL 851269, is set forth in “Attachment A” to this 
document. 

At this time, Customs has been advised that there are no additional 
modifying pigments present in these products. In fact, the SIOg and 
AL 903 contained in the product is a residue, the dust binding additive 
(4%) may be lignin sulfate, and any remaining balance of material con- 
tained in the product is only water. Thus, the synthetic iron oxides 
which are separately identified as “Granufin R” red, yellow, and black 
are properly classified in Chapter 28, as “Iron oxides and hydroxides; 
earth colors containing 70 percent or more by weight of combined iron 
evaluated at FegO3: Iron oxides and hydroxides: Synthetic pigments: 
** *-” under the following subheadings: 2821.10.0010, HTSUSA, for 
the black synthetic pigment; 2821.10.0020, HTSUSA, for the red syn- 
thetic pigment; and 2821.10.0030, HTSUSA, for the yellow synthetic 
pigment. These products are dutiable under the general column one 
rate of 3.7% ad valorem. 

The “Granufin (R)” mixture of red, yellow, and black is properly clas- 
sified under subheading 3206.49.2000, HTSUSA, as “Other coloring 
matter; preparations as specified in note 3 to this chapter, other than 
those of heading 3203, 3204 or 3205; inorganic products of a kind used 
as luminophores, whether or not chemically defined: Other coloring 
matter and other preparations: Other: Preparations based on iron 
oxides” which is dutiable at the general column one rate of 9.3% ad 
valorem. 

Customs intends to modify NYRL 851269, to reflect the proper classi- 
fication of these synthetic iron oxides under the appropriate subhead- 
ings. Before taking this action, consideration will be given to any 
written comments timely received. Proposed Headquarters Ruling Let- 
ter (HRL) 957503 is set forth in “Attachment B” to this document. 
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Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: July 19, 1995. 


JOHN B. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 





[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
New York, NY, May 21, 1990. 


CLA-2-32:8:N:N1:236 851269 
Category: Classification 


Tariff No. 3206.49.5000 
Mr. C. MARTIN TAYLOR 


C. MARTIN TAYLOR & COMPANY INC. 
CUSTOMS BROKER 

PO. Box 3067 

2831 Talleyrand Ave. 

Suite 208 

Jacksonville, FL 32206-3496 


Re: The tariff classification of “Granufin (R)” synthetic iron oxides from West Germany. 


DEAR MR. TAYLOR: 

In your letter dated April 2, 1990, on behalf of your client Brotek Chemical Corp., you 
requested a tariff classification ruling. 

The prospective imports are synthetic iron oxides. They are not single compounds. Your 
attached specifications indicate they are mixtures of FegO3 (82% to 91%) plus SIO2g and 


AL20O3, approximately (3%), plus a dust binding additive, approximately (4%). They are 
classified as follows: 





Duty rate 

Description Classification (ad valorem) 
Granufin (R) Red Iron Oxide 3206.49.5000 3.1% 
Granufin (R) Yellow Iron Oxide 3206.49.5000 3.1% 
Granufin (R) Black Iron Oxide 3206.49.5000 3.1% 
Granufin (R) Mixtures of the above 3206.49.5000 3.1% 








This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC 


CLA-2 R:C:F 957503 ASM 
; Category: Classification 
Tariff No. 2821.10.0010, 2821.10.0020, 


2821.10.0030 and 3206.49.2000 
BROCKHUES CORP 


ATTN.: MR. STEVEN MCGEE 
4151 Memorial Dr. 

Suite 210-B 

Decatur, GA 30032 


Re: Modification of NYRL 851269 concerning the tariff classification of “Granufin (R)” 
synthetic iron oxides from West Germany. 


DEAR Mr. MCGEE: 
This letter concerns the modification of New York Ruling Letter (NYRL) 851269, dated 


May 21, 1990, regarding the classification of “Granufin (F)” synthetic iron oxides from 
West Germany. 


Facts: 


The product, “Granufin (R)” synthetic iron oxide, is not a single compound. According to 
the specifications provided by the importer, they are mixtures of FegO3 (82% to 91%) plus 
SIO2 and AL2O3 (approximately 3%), plus a dust binding additive (approximately 4%). 

On May 21, 1990, NYRL 851269, classified these products as follows: 





Duty rate 

Description Classification (ad valorem) 
“Granufin (R)” Red Iron Oxide 3206.49.5000 3.1% 
“Granufin (R)” Yellow Iron Oxide 3206.49.5000 3.1% 
“Granufin (R)” Black Iron Oxide 3206.49.5000 3.1% 
“Granufin (R)” Mixtures of the above 3206.49.5000 3.1% 








Issue: 


What is the proper classification under the HTSUSA for the “Granufin (R)” synthetic 
iron oxide products identified above? 


Law and Analysis: 


Classification of merchandise under the HTSUSA is made in accordance with the Gen- 
eral Rules of Interpretation (GRI’s). As stated in GRI 1, the classification is determined 
first in accordance with the terms of the headings which must be read in conjunction with 
the relative section and chapter notes. If GRI 1 fails to classify the goods and if the headings 
and legal notes do not otherwise require, the remaining GRI’s are applied in their appropri- 
ate order. The Explanatory Notes to the Harmonized Commodity Description and Coding 
System (EN’s), facilitate classification under the HTSUSA by offering guidance in under- 
standing the scope of the headings and GRI’s. 

Initially, we classified all four synthetic iron oxide products under subheading 
3206.49.5000, HTSUSA, because we believed that approximately 9% to 18% of the material 
contained in the product played a role in the formation of color. At this time, however, we 
have been advised that there are no additional modifying pigments present in these prod- 
ucts. In fact, the SIO2 and AL2O3 contained in the products is a residue, the dust binding 
additive (4%) may be lignin sulfate, and any remaining balance of material contained in the 
product is only water. 

In the HTSUSA, Note 1.(e), Chapter 28, specifically permits the addition of “antidust- 
ing” agents, provided the addition does not render the product particularly suitable for spe- 
cific use rather than for general use. Thus, we are now classifying three of the four 
synthetic iron oxides as follows: 
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Duty rate 

Description Classification (ad valorem) 
“Granufin (R)” Red Iron Oxide 2821.10.0020 3.7% 
“Granufin (R)” Yellow Iron Oxide 2821.10.0030 3.7% 
“Granufin (R)” Black Iron Oxide 2821.10.0010 3.7% 


It is important to note that the “Granufin (R)” mixture of red, yellow, and black iron 
oxide is still properly classified in Chapter 32 because it is comprised of more than one sepa- 
rate chemically defined compound, and is therefore precluded from classification in Chap- 
ter 28 because of Note 1.(a). This note states that only “* * * separate chemical elements 
and separate chemically defined compounds * * *” may be classified in this Chapter. 
Accordingly, this product is classifiable under subheading 3206.49.2000, HTSUSA, duti- 
able under the general one column rate of 9.3% ad valorem. 

Holding: 

The synthetic iron oxides which are separately identified as “Granufin R” red, yellow, 
and black are properly classified in Chapter 28, as “Iron oxides and hydroxides; earth colors 
containing 70 percent or more by weight of combined iron evaluated as FegOs3: Iron oxides 
and hydroxides: Synthetic pigments” * * * “under the following subheadings: 
2821.10.0010, HTSUSA, for the black synthetic pigment; 2821.10.0020, HTSUSA, for the 
red synthetic pigment; and 2821.10.0030, HTSUSA, for the yellow synthetic pigment. 
These products are dutiable under the general column one rate of 3.7% ad valorem. 

The “Granufin (R)” mixture of red, yellow, and black is properly classified under sub- 
heading 3206.49.2000, HTSUSA, as “Other coloring matter; preparations as specified in 
note 3 to this chapter, other than those of heading 3203, 3204 or 3205; inorganic products of 
a kind used as luminophores, whether or not chemically defined: Other coloring matter 
and other preparations: Other: Preparations based on iron oxides” which is dutiable at the 
general column one rate of 9.3% ad valorem. 








JOHN DURANT, 
Director, 
Commercial Rulings Division. 





PROPOSED REVOCATION OF RULING LETTER RELATING TO 
CLASSIFICATION OF WOMEN’S OVERSIZED T-SHIRT STYLE 
GARMENTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of certain women’s cotton knit oversized T-shirt style 
garments. Comments are invited on the correctness of the proposed rul- 
ing. 

DATE: Comments must be received on or before September 8, 1995. 


ADDRESS: Written comments (preferable in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
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N.W. (Franklin Court), Washington, DC 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th Street, N.W, 
Suite 4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Cynthia Reese, Textile 
Classification Branch, (202-482-7094). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of certain women’s cotton knit oversized T-shirt style 
garments. The garments were classified as knit pullovers of heading 
6110, Harmonized Tariff Schedule of the United States (HTSUS) in DD 
801733 of September 28, 1994. 

At the request of counsel for the importer, Customs has reviewed the 
decision in DD 801733 and examined sample garments. Upon review, 
Customs believes the garments are properly classified as women’s cot- 
ton knit sleep shirts of heading 6108, HTSUS. 


DD 801733 is set forth in Attachment “A” to this document. Proposed 
HRL 957634 revoking DD 801733 is set forth in Attachment “B” to this 
document. Before taking this action, consideration will be given to any 
written comments timely received. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: July 20, 1995. 


HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Jamaica, NY, September 28, 1994. 
CLA-2-61:K:C:C8:117 801733 
Category: Classification 


Tariff No. 6110.20.2075 
Mr. PYARALI CHARANIA 


TRU-TRADE INTERNATIONAL, INC. 

16300 N.W. 48th Avenue 

Miami, FL 33014 

Re: The tariff classification of a women’s cotton knit oversize t-shirt from El Salvador. 
DEAR MR. CHARANIA: 

In your letter dated August 29, 1994 you requested a classification ruling on behalf of 
Tru-Trade International, Inc. 

The submitted samples, styles 8816 and 5921, are women’s 100% cotton, jersey knit, 
oversize shirts with crew neck, short sleeves and a hemmed bottom. The samples are being 
returned to you. 

The applicable subheading for the garments is 6110.20.2075, Harmonized Tariff Sched- 
ule of the United States Annotated, which provides for sweaters, pullovers, sweatshirts 
and similar articles, knitted or crocheted: of cotton: other: other: other: women’s or girls’. 
The rate of duty will be 20.7% ad valorem. 

The garment falls within textile category designation 339. As a product of El Salvador, 
this merchandise is not subject to quota or visa requirements at this time. 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
renegotiations and changes, to obtain the most current information available, we suggest 
that you check, close to the time of shipment, the Status Report on Current Import Quotas 
(Restraint Levels), an internal issuance of the U.S. Customs Service, which is available for 
inspection at your local Customs office. 

This ruling is being issued under the provisions of Section 177 of the Customs 
Regulations. 

Acopy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

THOMAS MATTINA, 
Area Director, 
JFK Airport. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC 
CLA-2 R:C:T 957634 CMR 
Category: Classification 


Tariff No. 6108.31.0010 
DIANE WEINBERG, Esq. 


SANDLER, TRAVIS & ROSENBERG, PA. 

505 Park Avenue 

New York, NY 10022-1106 

Re: Revocation of District Decision (DD) 801733; classification of over-sized T-shirt; pull- 
over v. nightshirt; headings 6110 v 6108. 

DEAR Ms. WEINBERG: 


This is in response to your letter of February 17, 1995, on behalf of Tru-Trade Interna- 
tional, Inc., (hereinafter Tru-Trade) requesting reconsideration of DD 801733 of Septem- 
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ber 28, 1994, which classified two women’s knit pullover garments as pullovers of heading 
6110, Harmonized Tariff Schedule of the United States (HTSUSA). You submit that the 
garments are nightshirts and submitted two samples with your request. The garments are 
imported from El Salvador. 

Facts: 

The garments at issue, styles 8816 and 5921, were described in DD 801733 as: 

“* * * women’s 100 percent cotton, jersey knit, oversize shirts with crew neck, short 
sleeves and a hemmed bottom.” 

The submitted garments fit this description. They extend to the knees and have the 
appearance of oversized T-shirts. The submitted garments are sized extra large and extra, 
extra large, though Customs has been informed the imported garments are sized 1X, 2X, 
and 3X, and will measure 26, 28 and 30 inches wide, respectively, at the chest. The sub- 
mitted garments measure approximately 36 inches in length and 26 to 28 inches wide at the 
chest area. One sample is printed and one sample is not printed. The garments are 
imported without the screen printing. In Miami, the garments are screen printed with 
licensed Looney Tunes characters. 

The garments are imported by Tru-Trade, screen printed, and sold to Seabell Sportswear 
(hereinafter Seabell). Seabell sells the garments to Kmart for sale in Kmart’s juniors’ and 
ladies’ sleepwear department. In support of your argument that the submitted garments 
are sleepwear, you have submitted copies of invoices from the foreign manufacturer to Tru- 
Trade, a purchase order from Seabell Sportswear to Tru-Trade, an invoice from Tru-Trade 
to Seabell Sportswear, and an amendment to a purchase order from Kmart to Seabell 
Sportswear. 

Issue: 


Are the submitted garments classifiable as pullovers of heading 6110, HTSUS, or as 
nightshirts of heading 6108, HTSUSA? 


Law and Analysis: 


Classification of goods under the HTSUSA is governed by the General Rules of Inter- 
pretation (GRIs). GRI 1 provides that “classification shall be determined according to the 
terms of the headings and any relative section or chapter notes and, provided such head- 
ings or noted do not otherwise require, according to [the remaining GRIs taken in order].” 

Heading 6108 provides for, among other things, women’s knitted or crocheted night- 
dresses, pajamas and similar articles. Heading 6110 provides for, among other things, 
knitted or crocheted pullovers. The Explanatory Notes for the Harmonized Commodity 
Description and Coding System (EN) do not offer much assistance in this particular case 
regarding the headings at issue. 

When determining the classification of a garment, the most persuasive evidence is the 
garment itself. The court in Mast Industries v. United States, 9 CIT 549, 552 (1985), aff'd, 
786 F.2d 1144 (1986), noted that “the merchandise itself may be strong evidence of use.” 
United States v. Bruce Duncan Co., 50 CCPA 43, 46, C.A.D. 817 (1963). Additionally in 
Mast, supra, at 552, the court noted the definition of “nightwear” as “garments to be worn 
to bed.” The court held that the particular garment at issue therein was classifiable as 
nightwear since it was designed, manufactured, marketed and used as nightwear. 

In regard to the garments at issue, classification must be based upon the condition of the 
garments at the time of importation. This is a basic tenet of tariff classification. See, Don- 
alds Ltd., Inc. v. United States, 32 Cust. Ct. 310, 314, C.D. 1619 (1954). 

The subject garments are imported without screen printing. In their condition as 
imported, they are basically very oversized T-shirts without any ornamentation. In deter- 
mining the proper classification of the garments, Customs must classify the garments 
based upon their condition at the time of importation and not consider the screen printing 
which occurs after importation. 

Thus, Customs must decide if the garments at issue, at the time of importation, are gar- 
ments that are used as sleepwear. In addition, that use must be the principal use in the 
United States of goods of the same class or kind to which the imported garments belong. 

As noted above, the garment itself may be persuasive evidence as to its proper classifica- 
tion. The oversized T-shirts are made of a soft, cotton, jersey knit fabric. The garments are 
designed for wear by average-size women and teens and not designed or targeted for sale 
specifically to larger sized women or teens. Therefore, it is apparent the garments are 
designed to be very, very loose-fitting. In addition, the garments are mid-knee length on a 
medium size mannequin. Knee length is common for nightshirts. 
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Although based upon the garments physical characteristics they would seem quite suit- 
able for use as sleepwear, the physical characteristics alone in this case are not conclusive. 
Therefore, Customs will look at the additional information submitted to support the claim 
these garments are sleepwear and principally used as such. 

In support of the claimed classification as sleepwear, you have submitted invoices and 
purchase orders from all parties involved in the transactions starting from the manufac- 
turing of the subject garments to their purchase by a retailer for sale. In all the submitted 
documents, the garments are referred to either as nightshirts or dorm shirts. 

In HRL 950503 of June 19, 1992, Customs stated in regard to documentary evidence sub- 
mitted to support a classification claim: 


[It] should be noted that Customs recognizes that internal documentation and 
descriptions on invoices may be self-serving and should be considered in totality with 
other evidentiary information. Indeed, the Court of International Trade i in ruling on 
the classification of certain garments known as “leggings” noted: “The court is not 
highly persuaded by plaintiffs ; invoices or advertising calling the items ‘tights.’ To 
avoid pants quota limitations plaintiff must refer to the items as ‘tights.’”” Regaliti Inc. 
v. United States, Slip. Op. 92-80, at 5. Therefore, while Customs will recognize and 
consider the descriptions on internal documents and invoices presented, it will not 
view them as determinative of a classification, but merely a consideration. 


While Customs will consider advertising and documentation such as invoices and pur- 
chase orders, we recognize that such material may be self-serving. Therefore, Customs will 
consider submitted documentation, but it is only one factor and not determinative of the 
classification of a garment. Customs must determine the classification based upon the 
totality of the evidence and primarily based upon the garment itself. 

In HRL 951628 of August 12, 1992, and HRL 953591 of June 3, 1993, Customs classified 
similar garments which were also known as “dorm shirts”. The garments were described 
as 100 percent cotton knit oversized T-shirts, measuring approximately 38 inches in length 
and 26 inches across the chest. HRL 951628 and HRL 953591 dealt with the same gar- 
ments which were screen printed on the front with either a heart design or a sheep design. 
In those rulings, Customs classified the dorm shirts as women’s sleepwear. 

In reaching its classification decision in HRL 951628 and HRL 953591, Customs consid- 
ered not only the garments and their suitability for use as sleepwear (the claimed classifica- 
tion), but also information including advertising material, the department in which the 
garments were displayed (the sleepwear department), astatement from the retail buyer as 
to the purpose for which the garments were purchased and how they would be marketed, 
and the presence of a hang tag clearly associating the garments with sleep and bedtime. 

The differences between the garments at issue in HRL 951628 and 953591, and the gar- 
ments at issue here are slight differences in the measurements of the garments, i.e., the 
garments in the earlier rulings were slightly longer; and the garments at issue here enter 
without any screen printing, i.e., they are blank at the time of entry. 

The information before us substantiates your claim that from the time of manufacture 
until the time of sale, the subject garments are designed and intended for use as sleepwear. 
The physical characteristics of the garments, such as, the soft cotton jersey knit fabric, the 
knee length, and oversized chest widths, make the garments particular suitable for use as 
sleepwear. The length of the garments, in particular, make it unlikely, though not impossi- 
ble, that the garments would be worn as outerwear. The Court of International Trade 
pointed out in Mast, at 551, “that most consumers purchase and use a garment in the man- 
ner in which it is marketed.” 

Customs is satisfied from the submitted evidence that the garments at issue in this case 
are designed, manufactured, and marketed as sleepwear. We also concede that as most con- 
sumers will use the garment for the purpose for which it is marketed, the garments at issue 
will be principally used as nightwear. As such, the subject garments belong to the class or 
kind of garments known as nightwear or sleepwear. 

Holding: 

DD 801733 of September 28, 1994 is hereby revoked. The garments at issue therein, 
styles 8816 and 5921, are classified as women’s cotton knit sleep shirts in subheading 
6108.31.0010, HTSUSA, textile category 351, dutiable at 9 percent ad valorem. 

The designated textile and apparel category may be subdivided into parts. If so, the visa 
and quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available, we 
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suggest you check, close to the time of shipment, the Status Report On Current Import 
Quotas (Restraint Levels), an internal issuance of the U.S. Customs Service which is 
updated weekly and is available for inspection at your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact your local 
Customs office prior to importation of this merchandise to determine the current status of 
any import restraints or requirements. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 





PROPOSED REVOCATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF A SCRUB CLOTH 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 


ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of a scrub cloth. Comments are invited on the correctness of 
the proposed ruling. 


DATE: Comments must be received on or before September 8, 1995. 


ADDRESS: Written comments (preferable in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
N.W. (Franklin Court), Washington, DC 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th Street, N.W,, 
Suite 4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Cathy Braxton, Textile 
Classification Branch, (202) 482-7048. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 


ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of a scrub cloth. 
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In New York Ruling Letter (NYRL) 839372, dated April 20, 1989, a 
scrub cloth was classified in subheading 6307.90.9030 of the Harmo- 
nized Tariff Schedule of the United States Annotated (HTSUSA), which 
provides for other made up articles of textile materials. NYRL 839372 is 
set forth in Attachment A to this document. 

Upon further examination of the subject article, Customs believes 
that it is toilet linen and is more specifically provided for under Heading 
6302, HTSUSA. Therefore, the scrub cloth is classifiable in subheading 
6302.93.2000, HTSUSA, as toilet linen of man-made fibers. 

Customs intends to revoke NYRL 839372 to reflect the proper classi- 
fication of the scrub cloth in 6302.93.2000, HTSUSA. Before taking this 
action, consideration will be given to any written comments timely 
received. Proposed Headquarters Ruling Letter (HRL) 958142 modify- 
ing NYRL 839372 is set forth in Attachment B to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: July 20, 1995. 


HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CusToMsS SERVICE, 
New York, NY, April 20, 1989. 


CLA-2-63:S:N:N3G:345 
Category: Classification 


Tariff No. 6307.90.9030 
Mr. RONALD JACOBSEN 


YUSEN AIR & SEA SERVICE (U.S.A.) INC. 
590 Supreme Drive 
Bensenville, IL 60106 


Re: The tariff classification of a “Saluk” cloth from Japan. 


DEAR MR. JACOBSEN: 

In your letter dated April 5, 1989, on behalf of Saluk Co. USA, you requested a tariff clas- 
sification ruling. 

The submitted sample is described as a “Saluk” cloth. It is constructed of 100 percent 
nylon loosely woven fabric and measures approximately 34% inches long by 11% inches 
wide. According to the illustration wrapper it will be used as a massager. 

The applicable subheading for the “Saluk” cloth will be 6307.90.9030, Harmonized Tar- 
iff Schedule of the United States (HTS), which provides for other made up articles of textile 
materials. The rate of duty will be 7 percent ad valorem. 


This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 
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A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC 


CLA-2 R:C:T 958142 CAB 
Category: Classification 
Tariff No. 6302.93.2000 
MR. RONALD JACOBSEN 


YUSEN AIR & SEA SERVICE (U.S.A.) INC. 
590 Supreme Drive 
Bensenville, IL 60106 


Re: Revocation of NYRL 839372, dated April 20, 1989; classification of toilet linen; scrub 
cloth. 


DEAR MR. JACOBSEN: 

This is in reference to New York Ruling Letter (NYRL) 839372, dated April 20, 1989, 
issued to you from New York Customs. Customs has reexamined the decision and deter- 
mined that the decision was in error. 


Facts: 


The sample at issue is described as a “Saluk” cloth. The cloth is constructed of 100 per- 
cent nylon loosely woven fabric and measures approximately 34% inches long by 11% 
inches wide. According to the illustration wrapper it will be used as a massager. 

NYRL 839372 classified the merchandise in subheading 6307.90.9030 of the Harmo- 
nized Tariff Schedule of the United States Annotated (HTSUSA). Customs believes that 
the merchandise is properly classifiable in subheading 6302.90.2000, HTSUSA. 


Issue: 
What is the proper tariff classification for the subject merchandise? 
Law and Analysis: 


Classification of goods under the HTSUSA is governed by the General Rules of inter- 
pretation (GRI’s). GRI 1 provides that classification shall be determined according to the 
terms of the headings and any relative section or chapter notes. Merchandise that cannot 
be classified in accordance with GRI 1 is to be classified in accordance with subsequent 
GRI’s taken in order. 

Heading 6302, HTSUSA, provides for, inter alia, toilet linen. The Explanatory Notes to 
the Harmonized Commodity Description and Coding System, although not legally binding, 
are the official interpretation of the tariff at the international level. The EN to Heading 
6302, HTSUSA, state that “this heading includes articles that are usually made of cotton 
or flax, but sometimes also of hemp, ramie or man-made fibres, etc; they are normally of a 
kind suitable for laundering.” They include, “toilet linen, e.g., hand face towels (including 
roller towels), bath towels, beach towels, face cloths and toilet gloves.” 

Heading6307, HTSUSA, provides for other made up articles. Heading 6307, HTSUSA, is 
a residual provisions for textile articles not otherwise more specifically provided for in the 
nomenclature. 

The subject cloth is similar to toilet linen, which the EN indicated can include items such 
as hand and face cloths, and toilet gloves. The advertising data for the subject cloth states 
that it is “ideal for cleaning the entire body and the special texturizing stimulates skin and 
blood circulation.” 
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In Headquarters Ruling Letter (HRL) 950104, dated October 18, 1991, Customs classi- 
fied a cloth containing an open weave and rough texture under Heading 6302, HTSUSA. 
Similarly, in HRL 087148, dated July 2, 1990, Customs classified a cloth constructed of 100 
percent polyester abrasive material backed with a pocket of satin-like material and terry 
cloth as a facial mitt under Heading 6302, HTSUSA. The articles which were the subject of 
both the aforementioned rulings were intended to be used to exfoliate the skin in the bath 
and shower. As the subject cloth is also used in the bath or shower for exfoliating and is 
similar in appearance to the aforementioned cloths, it is also classifiable under Heading 
6302, HTSUSA, as toilet linen. As the subject cloth is more specifically provided for under 
Heading 6302, HTSUSA, a determination of classification under Heading 6307, HTSUSA, 
is not necessary. 

Holding: 

HRL 839372 is revoked. 

The subject cloth is properly classifiable in subheading 6302.93.2000, HTSUSA, which 
provides for bed linen, toilet linen and kitchen linen; of man-made fibers; other. The appli- 
cable rate of duty is 11.2 percent ad valorem and the textile restraint category is 666. 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
renegotiations and changes, to obtain the most current information available, we suggest 
that you check, close to the time of shipment, The Status Report on Current Import Quotas 
(Restraint Levels), an internal issuance of the U.S. Customs Service, which is available for 
inspection at your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact your local 
Customs office prior to importation of this merchandise to determine the current status of 
any import restraints or requirements. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 





PROPOSED MODIFICATION OF RULING LETTER RELATING 
TO TARIFF CLASSIFICATION OF MEN’S WOVEN UPPER 
GARMENTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of certain men’s woven upper garments. Comments are 
invited on the correctness of the proposed ruling. 


DATE: Comments must be received on or before September 8, 1995. 


ADDRESS: Written comments (preferable in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
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N.W. (Franklin Court), Washington, DC 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th Street, N.W, 
Suite 4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Josephine Baiamonte, 
Textile Classification Branch, (202) 482-7058. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify, in part, a ruling pertaining to the 
tariff classification of certain men’s woven upper garments. 

In District Ruling letter (DD) 897326, dated May 26, 1994, three 
styles of men’s woven upper garments were classified in heading 6205, 
HTSUSA, as men’s shirts. This ruling letter is set forth in “Attachment 
A”. This office has reviewed the decision in DD 897326 and it is our opin- 
ion that it is partly in error as it pertains to style number F4774. 

At issue in this proposed modification is whether the subject mer- 
chandise, i.e., the men’s woven upper garments of style number F4774, 
are more specifically provided for in heading 6211, HTSUSA. 

Customs intends to modify DD 897326, to reflect proper classifica- 
tion of the woven upper garments of style number F4774 in heading 
6211, HTSUSA, in the appropriate subheading for men’s or boy’s other 
garments. Before taking this action, consideration will be given to any 
written comments timely received. Proposed Headquarters Ruling Let- 
ter (HQ) 957877 is set forth in “Attachment B” to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: July 20, 1995. 


HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Jamaica, NY, May 23, 1994. 


CLA-2-62:K:C:C8:117 897326 
Category: Classification 


Tariff No. 6205.20.2050 
Mk. WILLIAM F. SULLIVAN 


MSAS Customs LoaIsTICs INC. 
150-16 132nd Avenue 
Jamaica, NY 11434 


Re: The tariff classification of a three men’s cotton/polyester shirts from Singapore and 
Malaysia. 


DEAR Mk. SULLIVAN: 

In your letter dated April 22, 1994, you requested aclassification ruling on behalf of Glint 
Inc., 18951 South Main Street, Los Angeles, CA. 

The submitted samples are men’s sport shirts that are constructed with two types of fab- 
ric. The top portion is made of woven fabric, 70% cotton/30% polyester. The bottom portion 
is made of terry knit fabric, 65% polyester/35% cotton. Style F4774 has a round ribbed knit 
neck opening. Style F4787 and F4613 have collars and three button plackets. All three 
styles havea ribbed bottom, longsleeves with ribbed cuffs and aslit pocket on the left chest. 
The samples are being returned to you. 

Neither the knit nor the woven portion imparts the essential character. The shirts are 
therefore, classified by GRI 3(c). The applicable subheading is 6205.20.2050, Harmonized 
Tariff Schedule of the United States Annotated, which provides for men’s or boy’s shirts 
* * * of cotton: other: other: other: with two or more colors in the warp and/or the filling: 
other: men’s. The rate of duty will be 21% ad valorem. 

These garments fall within textile category designation 340. Asa product of Singapore or 
Malaysia, this merchandise is subject to a visa requirement and quota restraints based 
upon international textile trade agreements. 

The designated textile and apparel category may be subdivided into part, If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
renegotiations and changes, to obtain that most current information available, we suggest 
that you check, close to the time of shipment. The Status Report on Current Import Quetas 
(Restraint Levels), an internal issuance of the U.S. Customs Service, which is available for 
inspection at your local Customs office. 

This ruling is being issued under the provisions of Section 177 of the Customs 
Regulations. 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

THOMAS MATTINA, 
Area Director, 
JFK Airport. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC 
CLA-2 R:C:T 957877 jb 
Category: Classification 
Tariff No. 6211.32.0060 
WILLIAM F- SULLIVAN 
MSAS Customs LoGISsTICs INC. 
150-16 132nd Avenue 
Jamaica, NY 11434 


Re: Modification of DD 897326; men’s woven upper garment; EN to chapter 62, HTSUSA; 
shirts must have a full or partial opening at the neckline. 


DEAR MR. SULLIVAN: 

On May 26, 1994, Customs issued to you, on behalf of your client Glint, Inc., District rul- 
ing (DD) 897326 regarding the classification of three styles of men’s upper garments. Upon 
er: of that ruling we have determined that it is partly in error as pertains to style num- 

er F4774. 


Facts: 


The merchandise at issue, reference style number F'4774, is a men’s woven cotton upper 
garment constructed of two types of fabric. The top portion is composed of 70 percent cot- 
ton and 30 percent polyester, and the bottom portion is composed of a terry knit fabric of 
65 percent polyester and 35 percent cotton. The garment features a round ribbed neck 
opening, a ribbed bottom, long sleeves with ribbed cuffs and a slit pocket on the left chest. 

In DD 897326 all the submitted garments, including style number F4774, were classified 
in heading 6205, HTSUSA, as men’s woven shirts. 


Issue: 


Whether the subject garment is properly classified in heading 6205, HTSUSA, asa men’s 
shirt or in heading 6211, HTSUSA, as an other garment? 


Law and Analysis: 


Classification of merchandise under the Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA) is governed by the General Rules of Interpretation (GRI). 
GRI 1 provides that classification shall be determined according to the rules of the head- 
ings and any relative section or chapter notes, taken in order. Merchandise that cannot be 
classified in accordance with GRI 1 is to be classified in accordance with subsequent GRI. 

Heading 6205, HTSUSA, provides for men’s or boys’ shirts. The Explanatory Notes to 
the Harmonized Commodity Description and Coding System (EN) tochapter62, HTSUSA, 
state: 


Shirts and shirt-blouses are garments designed to cover the upper part of the body, 
having long or short sleeves and a full or partial opening starting at the neckline. 
Emphasis added. 


Subject style number F4774 features a round ribbed neck opening. As it lacks the requi- 
site “full or partial opening at the neckline” explicitly stated in the EN to heading 6205, 
HTSUSA, it is precluded from classification in heading 6205, HTSUSA. Accordingly, DD 
897326 will be modified to reflect the proper classification of style number F4774. 

Style number F4774 is properly classifiable in heading 6211, HTSUSA, which provides 
for, among other things, men’s or boys’ other garments. 

Holding: 

The subject garment, referenced style number F4774, was improperly classified in DD 
897326. DD 897326 will be modified to reflect the proper classification of style number 
F4774 in subheading 6211.32.0060, HTSUSA, which provides for, other garments, men’s 
or boys’: of cotton; shirts excluded from heading 6205, HTSUSA. The applicable rate of 
duty is 8.6 percent ad valorem and the quota category is 340. 

The designated and apparel category may be subdivided into part. If so, visa and quota 
requirements applicable to the subject merchandise may be affected. Since part categories 
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are the result of international bilateral agreements which are subject to frequent renegoti- 
ations and changes, we suggest your client check, close to the time of shipment, the Status 
Report on Current Import Quotas (Restraint Levels), an issuance of the Customs Service 
which is updated weekly and is available at the local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact your local 
Customs office to determine the current status of any import restraints or requirements. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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DATES AND DRAFT AGENDA OF THE TWELFTH SESSION OF 
THE HARMONIZED SYSTEM REVIEW SUBCOMMITTEE OF 
THE WORLD CUSTOMS ORGANIZATION 


AGENCIES: U.S. Customs Service, Department of the Treasury, and 
USS. International Trade Commission. 


ACTION: Publication of the dates and draft agenda for the twelfth ses- 
sion of the Harmonized System Review Subcommittee of the World 
Customs Organization. 


SUMMARY: This notice sets forth the dates and draft agenda for the 
next session of the Harmonized System Review Subcommittee of the 
World Customs Organization. 


DATE: July 24, 1995. 


FOR FURTHER INFORMATION CONTACT: Eugene A. Rosengar- 
den, Director, Office of Tariff Affairs and Trade Agreements, U.S. 
International Trade Commission (202-205-2592) or Myles B. Harmon, 
Director, International Nomenclature Staff, U.S. Customs Service 
(202-482-7000). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


The United States is a contracting party to the International Conven- 
tion on the Harmonized Commodity Description and Coding System 
(“Harmonized System Convention”). The Harmonized Commodity 
Description and Coding System (“Harmonized System”), an interna- 
tional nomenclature system, forms the core of the U.S. tariff, the Har- 
monized Tariff Schedule of the United States (“HTSUS”). The 
Harmonized System Convention is under the jurisdiction of the World 
Customs Organization (““WCO”) (established as the Customs Coopera- 
tion Council). 

Article 6 of the Harmonized System Convention establishes a Har- 
monized System Committee (“HSC”). The HSC is composed of repre- 
sentatives from each of the contracting parties to the Harmonized 
System Convention. The HSC’s responsibilities include issuing classifi- 
cation decisions on the interpretation of the Harmonized System. 
Those decisions may take the form of published tariff classification 
opinions concerning the classification of an article under the Harmo- 
nized System or amendments to the Explanatory Notes to the Harmo- 
nized System. The HSC also considers amendments to the legal text of 
the Harmonized System. The HSC meets twice a year in Brussels, 
Belgium. 

In order to ensure that the Harmonized System continues to reflect 
changes in technology and in patterns of international trade, the Har- 
monized System Review Subcommittee (“RSC”) was created as a sub- 
committee of the HSC. The RSC is responsible for conducting 
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systematic reviews of the Harmonized System on a regular basis in 
order to assist the HSC in ensuring that the Harmonized System is kept 
up to date as envisaged by Article 7.1(a) of the Harmonized System Con- 
vention. The first general review of the Harmonized System by the RSC 
was completed in 1993 and will be implemented internationally on Jan- 
uary 1, 1996. At its next session, the RSC will begin work on its next gen- 
eral review of the Harmonized System. 

The next session of the RSC will be its twelfth, and it will be held from 
September 4 to September 8, 1995, in Brussels, Belgium. 

In accordance with section 1210 of the Omnibus Trade and Competi- 
tiveness Act of 1988 (Pub. L. 100-418), the U.S. Department of the Trea- 
sury, represented by the U.S. Customs Service, the U.S. Department of 
Commerce, represented by the Bureau of the Census, and the U.S. 
International Trade Commission (“ITC”), jointly represent the U.S. 
government at the sessions of the HSC and RSC. The Customs Service 
representative serves as the head of the delegation at the sessions of the 
HSC. The ITC representative serves as the head of the delegation at the 
sessions of the RSC. 

Set forth below is the draft agenda for the next session of the RSC. 
Copies of available agenda-item documents may be obtained from 
either the Customs Service of the ITC. Comments on agenda items may 
be directed to the above-listed individuals. In addition, proposals for 
new matters or items for consideration at future sessions of the RSC 
may be directed to those same individuals. 

Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


[Attachment: Attachment A] 
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Attachment A 
39.511 E 


DRAFT AGENDA FOR THE TWELFTH SESSION OF THE 
HARMONIZED SYSTEM REVIEW SUBCOMMITTEE 


Opening date: Monday, September 4, 1995 (10 a.m.) 
Closing date: Friday, September 8, 1995 


I 
ADOPTION OF THE AGENDA 


Draft Agenda Doc. 39.511 


TECHNICAL QUESTIONS 


A. Separate Identification of Waste Products in the HS: 
1. Certain specific categories of wastes (Proposals by the EC, OKCD 
and by UNEP) Doc. 39.512 
2. EC proposal concerning Chapter 81 Doc. 39.513 


B. Proposals Outstanding from the Last Review Cycle: 


1. Possible new subheading for bulgur wheat Doc. 39.514 
2. Possible new subheadings for “concentrated juices” Doce. 39.515 


C. Areas Subject to Frequent Lawsuits or Disputes: 


1. Definition of “put up in packings for retail sale” Doc. 39.516 


2. Distinction between sugar confectionery or food supplements and 
medicaments Doc. 39.517 


3. Possible amendment to heading 84.43 to distinguish more easily 
between the printing machinery of this heading and other printers Doc. 39.518 


4. Possible amendment to Note 6 to Chapter 90 to clarify the scope of 
the expressions “Instruments and apparatus for automatically 
controlling” and “Automatic regulators” Doc. 39.157 


(RSC/11) 
5. Possible amendments to the legal texts to clarify the classification 
of paper or paperboard/metal/plastic products Doc. 39.660 


D. Other: 
1. Possible amendments to the Harmonized System arising from the 
translation of the HS into Spanish 


2. Possible amendment to Note 2(c) to Section XVI concerning the 
classification of certain machine parts 


3. Proposals by the WTO concerning the possible incorporation in 
the HS of goods for military use 


4. Possible restructuring of Section XVI 

5. Possible amendment of subheading 1702.60 to cover sugars and 
fructose syrups containing 50% or more by weight of fructose 

6. Possible amendment of Note 1 to Chapter 40 

7. Review of the terminology employed in the Harmonized System 
with respect to persons with disabilities 

8. Other 





U.S. Customs Service 


Proposed Rulemaking 


19 CFR Part 102 


RIN 1515-AB19 
RIN 1515-AB34 


RULES FOR DETERMINING THE COUNTRY OF ORIGIN OF A 
GOOD FOR PURPOSES OF ANNEX 311 OF THE NORTH 
AMERICAN FREE TRADE AGREEMENT; RULES OF ORIGIN 
APPLICABLE TO IMPORTED MERCHANDISE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of proposed rulemaking; correction. 


SUMMARY: This document corrects a document, published in the Fed- 
eral Register on July 12, 1995, which set forth additional proposed 
amendments to the interim Customs Regulations establishing rules for 
determining the country of origin of a good for purposes of Annex 311 of 
the North American Free Trade Agreement. The correction involves an 
erroneous citation to a Customs ruling discussed in the background 
portion of the document. 


EFFECTIVE DATE: This correction is effective July 31, 1995. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On July 12, 1995, Customs published in the Federal Register (60 FR 
35878) a notice of proposed rulemaking setting forth proposed amend- 
ments to interim regulations establishing rules for determining when 
the country of origin of a good is one of the parties to the North Ameri- 
can Free Trade Agreement for purposes of Annex 311 of that Agree- 
ment. Those proposed amendments were in addition to proposed 
amendments to the same interim regulations published on May 5, 1995, 
in the Federal Register (60 FR 22312). 

In the background discussion in the July 12, 1995, document regard- 
ing the Customs position on the effect that diluting certain chemical 
substances with inert ingredients has on origin determinations, the 
citation to “HRL 555604” should have read “HRL 555064”. This docu- 
ment corrects that erroneous citation. 


33 
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CORRECTION OF PUBLICATION 
In the document published in the Federal Register on July 12, 1995 
(60 FR 35878), on page 35880, in the second column, third line, the ref- 
erence “HRL 555604” is corrected to read “HRL 555064”. 


Dated: July 24, 1995. 


HAROLD M. SINGER, 
Chief, 
Regulations Branch. 


[Published in the Federal Register, July 31, 1995 (60 FR 38982)] 
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(Slip Op. 95-127) 


TECHNICOLOR VIDEOCASSETTE, INC., PLAINTIFF v. 
UNITED STATES, DEFENDANT 


Court No. 90-08-00400 


Pursuant to the decision of the Court of Appeals for the Federal Circuit in Technicolor 
Videocassette, Inc. v. United States, No. 94-1300 (Fed. Cir. January 23, 1995), this Court is 
charged with considering defendant’s “part-of-a-part” argument raised on appeal. 

Held: This Court finds defendant’s “part-of-a-part” argument unpersuasive and finds 
for plaintiff. 

[Judgment for plaintiff; case is dismissed.] 


(Dated July 17, 1995) 


Leonard M. Fertman, Professional Corporation (Leonard M. Fertman) for plaintiff. 

Frank W. Hunger, Assistant Attorney General; Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, United 
States Department of Justice (Saul Davis, Senior Trial Counsel, and Nancy M. Frieden); 
of counsel: Laura R. Siegel, Office of Assistant Chief Counsel, United States Customs Ser- 
vice, for defendant. 


OPINION 


TSOUCALAS, Judge: This case was remanded by the United States 
Court of Appeals for the Federal Circuit for this Court to consider the 
“part-of-a-part” argument which was raised for the first time on appeal 
by the defendant. Technicolor Videocassette, Inc. v. United States 
(“Technicolor II”), No. 94-1300 (Fed. Cir. January 23, 1995). 

Plaintiffs action before this Court challenged the United States Cus- 
toms Service’s (“Customs”) classification of imported V-O cassettes, 
empty video cassette housings, as “other articles of plastics,” under the 
Harmonized Tariff Schedule of the United States (“HTSUS”) subhead- 
ing 3926.90.90. 

After a trial de novo on October 26-27, 1993, this Court held that 
plaintiff had overcome the presumption of correctness attached to Cus- 
toms’ classification of the subject merchandise and had demonstrated 
that V-O cassettes are properly classifiable under HTSUS subheading 
8522.90.9080. Technicolor Videocassette, Inc. v. United States (“Techni- 
colorI”),18CIT ___, 846 F. Supp. 1005 (1994). 
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This Court’s decision focused primarily on whether a V-O cassette 
could be classified as a “part” or “accessory” of a VCR in light of the com- 
mercial and common meanings of the terms “part” and “accessory.” 
This Court rejected the Government’s contention that the V-O cassettes 
were “bobbins, spools, cops, cones, cores, reels or similar supports,” and 
thus, under Section Note 1(c) to HTSUS Section XVI, excluded from 
classification within Section XVI of the tariff schedule. Id. 

Thereafter, the defendant took an appeal from this Court’s decision. 
On appeal the Government’s primary argument was the so-called “part- 
of-a-part” argument. On January 23, 1995, the Court of Appeals for the 
Federal Circuit rendered its opinion remanding this matter to this 
Court for consideration of the part-of-a-part argument which the defen- 
dant argued for the first time before the Court of Appeals. Technicolor 
II, No. 94-1300 (Fed. Cir. Jan. 23, 1995). 


DISCUSSION 


The Court notes that, pursuant to 28 U.S.C. § 2639(a)(1) (1988), tariff 
classifications made by Customs are presumed correct and the burden of 
proof is upon the party challenging the classification to prove that Cus- 
toms’ classification is incorrect. See, e.g., Nippon Kogaku (USA), Inc. v. 
United States, 69 CCPA 89, 92, 673 F.2d 380, 382 (1982). To determine 
whether the party chalienging Customs’ classification has overcome the 
statutory presumption of correctness, this Court must consider 
whether “the government’s classification is correct, both independently 
and in comparison with the importer’s alternative.” Jarvis Clark Co. v. 
United States, 733 F.2d 873, 878 (Fed. Cir. 1984). 

Defendant argues that in their imported condition, the empty video 
cassette housings are no more than parts of complete video cassettes 
and serve no other purpose than to be loaded with blank or pre-recorded 
tape. Therefore, the housings cannot be classifiable as parts or accesso- 
ries of VCRs, as they become part of the media, the complete video cas- 
sette, before they can ever be used in a VCR. If they were not considered 
parts of the complete media, defendant asserts, the housings could 
never be classified as parts of VCRs, as they cannot be used with the 
VCRs until after they have been loaded with the tape and become com- 
plete media. Defendant’s Brief in Reply to Plaintiff's Memorandum of 
Law on Remand (“Dejendant’s Brief”) at 6-10. 

Defendant contends the empty video cassette housings are parts of 
parts: they are parts of the complete video cassette. According to the 
defendant, they are the element or essential portion of the complete cas- 
sette. Defendant claims the completely loaded cassette is media and, 
therefore, the imported empty housings are clearly parts of media. Id. at 
9-10. 

Defendant asserts that complete video cassettes (cassette housings 
loaded with magnetic tape) are excluded from the tariff category of . 
“parts and accessories” of VCRs since such cassettes are explicitly pro- 
vided for in specific provisions of the tariff schedule (HTSUS headings 
8523 and 8524) as media and are excluded from classification as a part or 
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accessory of a VCR pursuant to Chapter Note 6 to Chapter 85. If com- 
plete cassettes cannot be classified as parts or accessories of VCRs, 
defendant argues, nor can parts or accessories of those complete cas- 
settes (empty cassette housings) be classified as parts or accessories of 
VCRs. For support, defendant cites Clipper Belt Lacer Co., Inc. v. United 
States, 923 F2d 835 (Fed. Cir. 1991), where the Federal Circuit found 
that belt fasteners could not be classified as parts of belt conveyors 
because the belt fasteners could only become parts of belt conveyors 
after they became parts of belting. Defendant’s Brief at 10-23. 

Plaintiff argues that the empty video cassettes whose classification is 
at issue must be classified based upon their condition as imported. In 
their condition as imported, they are not “media” or “parts of media” 
under either party’s position—the defendant’s that the empty cassettes 
are properly classified as “other articles of plastic” under subheading 
3926.90.90 or the plaintiff's that the correct classification is subheading 
8522.90.9080. Plaintiff rebuts defendant’s “part-of-a-part” argument 
by contending that a V-O cassette is not part of media. Plaintiff suggests 
it is a separate article of commerce which is combined with media after 
importation. Plaintiff's Technicolor Videocassette, Inc. Memorandum of 
Law on Remand (“Plaintiff’s Brief”) at 1-7, 11-13. 

Chapter Note 6 to Chapter 85 of the HTSUS provides: 


6. Records, tapes and other media of heading 8523 or 8524 remain 
classified in those headings, whether or not they are entered with 
the apparatus for which they are intended. 


The defendant argues that it is clear that Congress intended that 
media be treated separately and distinctly from either the articles which 
use the media, or parts and accessories of those articles. This intent is 
pervasive throughout the HTSUS—the media is invariably treated sep- 
arately and distinctly from either the parts or the complete article, 
whether the parts or accessories are within the same heading as the 
complete article, or they are provided for in a separate heading from the 
complete article. Defendant’s Brief at 12. 

This Court agrees with defendant that media is treated separately 
from articles which use the media and from parts and accessories of 
those articles, but finds, however, that the empty video cassette is not 
media. See Chapter Note 6 to HTSUS Chapter 85. In Technicolor I, this 
Court found that plaintiff had demonstrated that the V-O cassette is a 
complex device with approximately twenty distinct components. The 
door itself, for example, pushes against the internal mechanisms of the 
VCR and alerts the VCR that a tape has been inserted, so that the VCR 
may engage the cassette transport mechanism (without reference 
points on the cassette shell, transport mechanism will not engage). The 
V-O cassette also contains a “window” which allows light to enter the 
cassette and signal the clear leader tape that the media is nearing the 
end. Without this “window,” light would not pass into the cassette, 
thereby hampering the function of the VCR. TechnicolorI,18CIT____, 
846 F. Supp 1005. 
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It would not be possible to operate the VCR as intended simply with 
media but no cassette in which to house it. If the V-O cassette is defective 
in some way and media is inserted into the cassette, the VCR will not 
function properly and may become damaged. In order to operate the 
VCR in its intended fashion with media and reels, but no cassette shell, 
the VCR itself would have to be redesigned. Defendant’s expert witness 
agreed that, without the V-O cassette housing, the VCR would not per- 
form its function. Id. Accordingly, this Court again reaches the conclu- 
sion that the empty V-O cassette is a part or accessory of the VCR and 
finds that the cassette is distinct from media (the magnetic tape). Id. at 
___, 846 F Supp. at 1008. 

Defendant maintains that the decisions in Clipper Belt, 923 F.2d 835, 
and American Express Co. v. United States, 29 CCPA 87 (1941) set the 
basic legal principles that govern the propriety of Technicolor’s claimed 
classification, as parts or accessories of VCRs, and the Government’s 
classification as articles of plastic. Defendant’s Brief at 12-23. The 
defendant’s reliance on these cases is misplaced. In Clipper Belt, the fas- 
teners were used to connect lengths of belting and the fasteners became 
parts of the belt—they did not interact with the belt conveyers on which 
the belt was placed. In the case at bar, however, the V-O cassettes are not 
part of media, but directly interact with the VCR and are necessary for 
the VCR to function. This Court has found that the V-O cassettes are 
integral and constituent parts vital to the functioning of VCRs, a finding 
left undisturbed by the Federal Circuit in Technicolor II. 

Finally, this Court finds that Chapter Note 6 to Chapter 85 does not 
apply here. Magnetic tape is media. The empty cassettes as imported are 
separate from media. The empty cassette is a distinct commercial article 
which is joined with media (magnetic tape) to form a composite good, 
which, taken as a whole, may be considered media. In the case of a cas- 
sette loaded with tape, the loaded tape is classified as media because it is 
the tape (media) which provides the “essential character” of the com- 
posite video cassette as a whole, pursuant to General Rule of Interpreta- 
tion 3(b). This Court emphasizes, however, that this is not the situation 
at hand. The imported empty video cassette housings alone are not 
media or parts of media. The cassettes are therefore not subject to the 
direction of Chapter Note 6 and are properly classifiable as “parts and 
accessories” pursuant to HTSUS subheading 8522.90.9080. 


CONCLUSION 


Having considered defendant’s “part-of-a-part” argument in accor- 
dance with the remand instructions of the Federal Circuit in Techni- 
color Videocassette, Inc. v. United States, No. 94-1300 (Fed. Cir. January 
23, 1995) and having found said argument to be without merit, this 
Court finds that V-O cassettes are properly classifiable under subhead- 
ing 8522.90.9080 of the HTSUS. Customs is hereby ordered to reliqui- 
date the subject merchandise under subheading 8522.90.9080 and to 
refund all excess duties with interest as provided by law. 
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OPINION 

CARMAN, Judge: Before the Court is plaintiffs application for an order 
permitting the filing of supplemental pleadings to allow plaintiff to 
benefit from the recent decision by this Court in Intercargo Ins. Co. v. 
United States, Slip Op. 95-37 (Mar. 9, 1995), appeal docketed, No. 
95-1344 (Fed. Cir. May 4, 1995). (Pl.’s Mot. for Filing Supplemental 
Pleadings and Setting Aside Summ. J. Submission (Pl.’s Mot.) at 1.) 
Plaintiff also moves for the setting aside of plaintiff's summary judg- 
ment papers “for the sole purpose of taking additional evidence to estab- 
lish the applicability of the Intercargo decision * * * in the instant case.” 
(Id.) Defendant opposes plaintiff's application as “adverse to the inter- 
ests of justice” and “barred by the statute of limitations and general 
principles governing amendment of pleadings.” (Def.’s Opp’n to Ford’s 
Mot. to Amend Compl. (Def.’s Resp.) at 2.) The Court has jurisdiction 
over this matter pursuant to 28 U.S.C. § 1581(a) (1988). 


BACKGROUND 


Plaintiff Ford Motor Company (Ford), brought this action seeking 
reliquidation of eleven entries of certain foreign engines and transmis- 
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sions installed into automotive trucks in a foreign trade subzone 
(FTSZ), and a refund of the excess duties paid in the subject entries, 
with interest. The assessments arose from liquidations in 1989 of the 
subject entries, which were filed by Ford between December 30, 1985, 
and February 7, 1986, when the subject engines and transmissions 
entered the customs territory of the United States from the FTSZ. 
According to defendant, the United States Customs Service (Customs) 
sent notices of extension of liquidation to Ford and its surety for each of 
the eleven entries in 1986, 1987, and 1988, pursuant to 19 U.S.C. 
§ 1504(b). Ford insists neither it nor its surety ever received any notices 
of extension or suspension of liquidation concerning these eleven 
entries. 

On December 1, 1989, Customs liquidated the eleven entries with 
changes from the entered classifications and rates of duty to assess- 
ments of 25% ad valorem under Item 945.69, Tariff Schedules of the 
United States (TSUS), the provision for trucks. Ford filed a protest and 
application for further review on February 26, 1990, claiming the sub- 
ject merchandise should have been assessed with duty at the entered 
rates set out in the entries filed when the merchandise entered the U.S. 
customs territory from the FTSZ as “internal combustion engines for 
automobiles” under Item 660.48, TSUS, and as “other parts of motor 
vehicles” under Item 692.32, TSUS. Customs denied Ford’s protest on 
September 19, 1991. 

Ford filed its complaint on June 12, 1992, and subsequently amended 
the complaint two months later to correct typographical errors. In its 
amended complaint, Ford raises two causes of action. The first claim, 
summarized in paragraph twelve of the complaint, alleges, 


[b]ecause there were no legal extensions or suspensions of the liqui- 
dations of the subject 11 entries covering the engines and transmis- 
sions described [above] * * * one year after their dates of entry, said 
entries are deemed liquidated at the entered rates and amounts of 
duties assessed at the time of their filings, and the iets liqui- 
dations in 1989 * * * are illegal, null, and void * * * 


(Am. Compl. {| 12.) The second cause of action relates to alleged clerical 
errors in Ford’s Applications for Admission used to enter the subject 
merchandise into the FTSZ. In the second cause of action, Ford claims 


[t]he checking of the wrong boxes by FORD’s employee in the 
Applications for Admission into the FTSZ constitutes clerical 
errors, mistakes of fact, and/or inadvertences made by FORD, 
which are properly correctable under 19 U.S.C. § 1520(c)(1) 
because they meet all the requirements of that provision * * *. 


(Id. 1 28.) 

Discovery began soon after Ford filed its amended complaint in 
August 1992 and continued at least through September 1994. At one 
point during discovery, Ford requested defendant identify the grounds 
for issuance of any of the notices of extension of liquidation of the entries 
at issue. (See Def.’s Resps. to Pl.’s Second Set of Interrogs. at 18-19, 
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reprinted in P\.’s Mem. in Supp. of Mot. to Compel Answers to Interrogs. 
(Pl.’s Mot. to Compel) Doc. 2.) Defendant responded that “(there was 
an ongoing investigation regarding an alleged violation of 19 U.S.C. 
§ 1592.” (Id. at 19.) Ford then sought additional information as to the 
“legal or factual basis of the three Extensions or Suspensions of each of 
the liquidations of the subject entries.” (Def.’s Resps. to Pl.’s Third Set 
of Interrogs. at 6, reprinted in P1.’s Mot. to Compel Doc. 1.) Defendant 
repeated its earlier response referring to the ongoing § 1592 investiga- 
tion. (Id. at 9.) 

In asubsequent discovery dispute arising in March 1994, Ford moved 
to compel defendant to answer Ford’s interrogatories. In its papers, 
Ford characterized its first cause of action as challenging the 


legality and sufficiency of the Notices of Extension of Liquidations 
on two grounds: 

a) That the plaintiff and its surety never were given Notices of 
Extension of Liquidations * * * 

b) That defendants did not comply with the requirements of 
19 CFR § 159.12 in failing to state the reasons for the extensions; 
nor were there any valid reasons for the extensions. 


(Pl.’s Mot. to Compel at 2.) Defendant opposed Ford’s motion to compel, 
and in response noted “the substance of Customs’ investigation is com- 
pletely irrelevant to any legitimate issue regarding Customs’ com- 
pliance with applicable statutory and regulatory requirements.” (Def.’s 
Opp’n to Pl.’s Mot. to Compel at 2.) Several months later, Ford withdrew 
its motion to compel. 

Ford moved for summary judgment and included in its arguments the 
claim that the eleven entries at issue should be deemed liquidated by 
operation of law one year after date of entry. (See Pl.’s Mem. in Supp. of 
Mot. for Summ. J. (Pl.’s Mot. for Summ. J.) at 43.) Ford argued the liqui- 
dations were “illegal, null, and void as a matter of law because there was 
no valid or legal reason to extend the liquidations.” (Id. at 43 (initial cap- 
italization modified).) “Customs had no legitimate purpose in extending 
the liquidations of the 11 entries,” Ford continued, and assuming valid 
reasons did exist initially, “the length of the extensions in this case was 
clearly unreasonable and an abuse of discretion.” (Id. at 48.) 

Defendant opposed Ford’s motion for summary judgment and filed a 
cross-motion for summary judgment. Before responding to Ford’s 
allegation that Customs lacked a valid or legal reason to extend the liqui- 
dations, defendant stated: 


This claim was not raised in Ford’s initial protest or in Ford’s 
complaint. Instead of moving to strike the relevant portions of 
Ford’s motion for summary judgment, the Government responds 
directly to Ford’s arguments in order to demonstrate that summary 
judgment with respect to this issue is appropriate for the Govern- 
ment. If, however, the Court concludes that a trial is appropriate 
with respect to this claim, Ford should be required to file a motion to 
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amend its complaint—and the Government should be permitted to 
oppose the motion on the grounds of prejudice. 


(Def.’s Opp’n to Pl.’s Mot. for Summ. J. at 22 n.12.) 

In its reply, Ford rejected defendant’s assertion that a motion to 
amend would be required. Ford argued paragraph twelve of the 
amended complaint was “clearly broad enough to encompass this con- 
tention, inasmuch as it is alleged therein that the alleged extensions of 
liquidations in the 11 entries in this case were illegal, which permits all 
possible arguments to be made in support of that claim.” (Pl.’s Reply to 
Def.’s Opp’n to Pl.’s Mot. for Summ. J. at 39.) Ford argued it did not 
become apparent there was no legal basis for the extensions until discov- 
ery, and therefore, “[u]nder these circumstances, no Motion to Amend 
should be required.” (Id.) The Court heard oral arguments on the par- 
ties’ summary judgment applications on January 19, 1995. Ford moved 
to amend its complaint on March 24, 1995, in part to “to make it possible 
to obtain the benefit in the instant case of [Intercargo].” (P1.’s Mot. at 
1.) 

In its application to amend pending before the Court, Ford seeks to 
add the following cause of action to the first amended complaint: 


THIRD CAUSE OF ACTION 
* * * 


* * * 


2. The alleged Extensions of Liquidations of the entries that are 
the subject of this case are illegal, null, and void for the following 
additional reasons: 

a. Assuming that the alleged Notices of Extensions of Liquida- 
tions were in fact sent to Plaintiff and its Surety, the language 
therein is the same language which was held to invalidate the 
Extensions of Liquidations in the very recent decision in 
[Intercargo]. 

b. In addition, there was no legal basis for extending the liqui- 
dations in the subject entries, which meets the requirements 
set out in 19 U.S.C. Sec. 1504 (b) during the relevant 1985-1990 
period at issue herein. 


(Amendment to First Am. Compl. at 1-2.) 


CONTENTIONS OF THE PARTIES 
A. Plaintiff: 


Ford supports its application to amend the pleadings by first arguing 
the third cause of action or third claim is clearly within the scope of the 
allegations made by Ford in its protest and complaint because the “First 
Amended Complaint in this case, which alleges in general terms that the 


lin Intercargo, plaintiff argued the notices of extension of liquidation it received did not comply with the statute and 
regulations governing extensions and were invalid as they failed to include a statutory reason for the extensions. Inter- 
cargo, Slip Op. 95-37 at 4. The notices stated: “THIS IS A COURTESY NOTICE. THE LIQUIDATION OF THIS 
ENTRY HAS BEEN EXTENDED: ADDITIONAL TIME IS REQUIRED BY CUSTOMS TO PROCESS THIS TRANS- 
ACTION. NO ACTION IS NECESSARY ON YOUR PART UNLESS INFORMATION IS SPECIFICALLY 
REQUESTED BY CUSTOMS.” Id. at 2. Judge Musgrave of this Court agreed with plaintiff holding the reason given 
was “not a clearly articulated statutory reason for extending liquidation,” and therefore the extension was not valid 
under the law. Id. at 5. 
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subject Extensions of Liquidations were illegal, invalid, null, and void 
under 19 U.S.C. Sec. 1504 (b) and Sec. 159.12 of the Customs Regula- 
tions (19 CFR Sec. 159.12) clearly encompasses Plaintiff's third claim.” 
(Pl.’s Mot. at 3.) The original claim, Ford believes, “has within its orbit 
and scope all possible arguments in support of the claim that the Exten- 
sions at issue herein were invalid, including both claims now the subject 
of Plaintiff's Motion to Amend.” (P1.’s Reply to Def.’s Resp. (P1.’s Reply) 
at 3.) There is no doubt, Ford maintains, the claims in the proposed 
amendment “clearly ‘arose out of the conduct, transaction, or occur- 
rence set forth [or attempted to be set forth] in the original pleading,’ as 
required by Rule 15(c).” (Id. at 4 (quoting Rule 15(c)(2)).) 

Second, Ford asserts its application to amend the complaint is timely 
because the “alleged reasons for the subject Extensions did not come to 
light until they were adduced in Discovery long after the First Amended 
Complaint was filed.” (P1.’s Mot. at 5.) Ford recounts the path of discov- 
ery in this action and contends “[i]t is an undisputed fact that Plaintiff 
did not become aware of the Defendant’s grounds for the subject Exten- 
sions of Liquidations until December, 1992, when Defendant responded 
to a specific question in Plaintiff's Second Set of Interrogatories.” (Id. at 
4.) Furthermore, Ford states it was not until May 1994 that Ford became 
aware of two additional grounds defendant advanced for extending the 
liquidations in this case. (Id. (citation omitted).) 

Finally, Ford submits defendant would suffer no prejudice should 
Ford’s motion to amend be granted because the facts relevant to the 
third claim have been fully developed in the record. 


[T]he very extensive depositions and Interrogatories in this case 
dealt in great detail with respect to the nature of the Notices of 
Extensions of Liquidations, the grounds for the issuance of the 
Notices of Extensions of Liquidations, the mechanics of preparing, 
printing and mailing the Notices of Extensions of Liquidations, and 
the non-receipt of said Notices. 


(Id. at 5.) Further, Ford contends defendant was on notice of the addi- 
tional theory on which Ford bases its third cause of action as defendant 
“responded to this theory, in subsequent pleadings filed with the Court 
and through the testimony of Defendant’s witnesses and other evidence 
presented in discovery.” (Pl.’s Reply at 4-5.) Defendant can claim no 
surprise or prejudice from the proposed amendment to the complaint, 
Ford argues, given that defendant’s counsel, the United States Depart- 
ment of Justice, was counsel of record in the Intercargo decision. (Id. at 
6.) In conclusion, Ford maintains it “has established that the claims to 
be added herein were made without undue delay and Defendant has not 
established the existence of any prejudice to Defendant, which has 
known of these claims and has responded to them.” (Id. at 10.) 


B. Defendant: 


On a procedural note, defendant faults Ford’s moving to amend its 
complaint pursuant to U.S. CIT Rules 15(b) and 15(d) and argues these 
rules are plainly inapposite. Rule 15(b) does not apply, defendant con- 
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tends, because the Court has received no evidence regarding the issues 
raised in Intercargo and thus an amendment to conform to the evidence 
is inapplicable. (Def.’s Resp. at 2 n.2.) Similarly, defendant asserts the 
resort to Rule 15(d) is improper because “Ford’s amended pleading fails 
to set forth ‘transactions or occurrences or events which have happened 
since the date of the pleading sought to be supplemented.’” (Id. (quoting 
U.S. CIT R. 15(d)).) Therefore, defendant construes Ford’s motion as 
one to amend the pleadings pursuant to Rule 15(a) and responds 
accordingly. 

Defendant rejects Ford’s attempt to amend its complaint to take 
advantage of the Court’s decision in Intercargo and argues “not only is 
Ford’s latest maneuver adverse to the interests of justice, but it is also 
barred by the statute of limitations and general principles governing 
amendment of pleadings pursuant to Rule 15(a).” (Id. at 2 (footnote 
omitted).) Defendant argues Ford’s proposed amendment is barred by 
the statute of limitations set forth in 28 U.S.C. § 2636, which requires 
Ford to challenge Customs’ denial of its protest within 180 days after the 
date of mailing of notice of the denial of a protest. See 28 U.S.C. 
§ 2636(a)(1) (1988). Because the third claim does not arise out of the 
“‘conduct, transaction, or occurrence set forth or attempted to be set 
forth in the original pleading,’” defendant contends, the Court may not 
look to the date of the original pleading for statute of limitations pur- 
poses. (Id. at 2-3 (quoting U.S. CIT R. 15(c)(2)).) Defendant supports its 
argument by comparing the original complaint to the third claim set 
forth in the proposed amendment. 


Ford’s original complaint focused exclusively upon (1) Ford’s non- 
receipt of the notices extending the liquidation period, [Compl. 11 
1-12], and (2) Ford’s submission of entries containing clerical 
errors and their “acceptance by the appropriate Customs officials 
without comment.” Id. 11 13-28. By contrast, Ford’s proposed 
second amended complaint contains two entirely new claims—i.e., 
that (1) the language contained in Customs notices extending the 
liquidation period is legally inadequate; and (2) Customs officials 
abused their discretion in extending the period of liquidation 
because the [sic] lacked proper grounds for the extensions pursuant 
to 19 U.S.C. § 1504. 


(Id. at 3-4.) Defendant maintains “it would be unreasonable to conclude 
that the conduct, transactions, and occurrences set forth in Ford’s 
second amended complaint are ‘other aspects of the conduct, transac- 
tions, or occurrences set forth in [Ford’s] original pleading.’” (Id. at 3 
(quoting Charles A. Wright, Arthur R. Miller, & Mary K. Kane, 6A Fed- 
eral Practice and Procedure (Wright & Miller) § 1497 at 93).) Thus, 
because the proposed amendment does not relate back to the date of the 
original pleading and the 180-day limitation period expired in March 
1992, defendant argues, “this Court does not possess jurisdiction to 
entertain Ford’s proposed second amended complaint.” (Id. at 2 (foot- 
note omitted).) 
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Defendant contends Ford’s motion to amend should be denied in light 
of five considerations the Court should consider in deciding a motion to 
amend: (1) bad faith on the part of the movant; (2) undue delay in mov- 
ing to amend; (3) prejudice to the nonmovant; (4) futility of the amend- 
ment; and (5) prior amendments to the complaint. (Id. at 9.) Defendant 
claims both Ford’s bad faith and substantial prejudice to the defendant 
are demonstrated in defendant’s argument concerning the statute of 
limitations. Defendant insists it would be prejudiced if Ford’s motion to 
amend were granted because it would be put at an “extreme disadvan- 
tage in its ability to muster memories and documentary evidence” to 
defend itself against Ford’s third claim. (I[d.) Additionally, defendant 
suggests that to permit Ford to amend its complaint would be futile for 
two reasons: first, the new claims are barred by the statute of limitations 
and second, even if the entries were liquidated by operation of law and 
Ford were to recover excess duties paid, Customs could still pursue a 
penalty action against Ford pursuant to 19 U.S.C. § 1592(d) and recover 
this sum. (Id. at 9n.9.) Defendant also notes Ford already has amended 
its complaint. 

The most decisive factor, defendant claims, is Ford’s undue delay in 
bringing this motion as “Ford has offered no excuse for the belated filing 
of its new claims other than the naked opportunism of its attempt to 
‘free ride’ upon the litigation efforts of the completely unrelated Inter- 
cargo plaintiff.” (Id. at 10.) Defendant asserts Ford cannot provide a sat- 
isfactory explanation for its delay given that “the facts underlying the 
new claims contained in the amended pleading were known at the time 
the original pleading was filed.” (Id. (citations omitted).) To permit Ford 
to amend its complaint at this late juncture, defendant insists, is unfair 
to defendant and inefficient for the judicial system as it would allow the 
transformation of Ford’s case into something entirely new. 


DISCUSSION 


Ford believes it is not necessary to amend the existing amended com- 
plaint because the complaint can be read broadly to include the pro- 
posed amendment. Nevertheless, Ford explains, it moves to amend “in 
an overabundance of caution.” (Pl.’s Mot. at 3.) Arguably, the existing 
amended complaint may be viewed as not including the claims set forth 
in Ford’s proposed amendment. Therefore, in the interest of fairness the 
Court will proceed under the presumption a motion to amend is 
appropriate. 

It is within the discretion of the trial court to grant or deny a motion 
for leave to amend a complaint. Foman v. Davis, 371 U.S. 178, 182 
(1962); see also Intrepid v. Pollock, 8 Fed. Cir. (T) 137, 141, 907 F2d 1125, 
1129 (1990) (“It is settled that the grant of leave to amend the pleadings 
* * * is within the discretion of the trial court.”) (quoting Zenith Radio 
Corp. v. Hazeltine Research, Inc., 401 U.S. 321, 330 (1971)). The court 
must make a “discretionary decision, in the sense that the court weigh 
[ ]considerations such as undue delay, prejudice to the opposing party 
and the like.” Intrepid, 8 Fed. Cir. (T) at 141, 907 F.2d at 1129. 
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A. U.S. CIT Rule 15: 


Because a resolution of the pending motion turns on the application of 
the Court’s Rule 15, it is helpful to have the relevant portions of the Rule 
at hand: 


Rule 15 Amended and Supplemental Pleadings. 

(a) Amendments. A party may amend the party’s pleading once 
as a matter of course at any time before a responsive pleading is 
served or, if the pleading is one to which no responsive pleading is 
permitted and the action has not been noticed for trial, the party 
may so amend it at any time within 20 days after it is served. Other- 
wise a party may amend the party’s pleading only by leave of court 
or by written consent of the adverse party; and leave shall be freely 
given when justice so requires* * *. 

(b) Amendments to Conform to the Evidence. When issues not 
raised by the pleadings are tried by express or implied consent of 
the parties, they shall be treated in all respects as if they had been 
raised in the pleadings. Such amendment of the pleadings as may be 
necessary to cause them to conform to the evidence and to raise 
these issues may be made upon motion of any party at any time, 
even after judgment; but failure so to prac: | devs not affect the 
result of the trial of these issues. If evidence is objected to at the trial 
on the ground that it is not within the issues made by the pleadings, 
the court may allow the pleadings to be amended and shall do so 
freely when the presentation of the merits of the action will be sub- 
served thereby and the objecting party fails to satisfy the court that 
the admission of such evidence would prejudice the party in main- 
taining the party’s action or defense upon the merits. The court 
may grant a continuance to enable the objecting party to meet such 
evidence. 

(c) Relation Back of Amendments. An amendment of a pleading 
relates back to the date of the original pleading when 

(1) relation back is permitted by the law that provides the 
statute of limitations applicable to the action, or 

(2) the claim or defense asserted in the amendment arose out 
of the conduct, transaction, or occurrence set forth or 
attempted to be set forth in the original pleading, or 

(3) the amendment changes the party or the naming of the 
party against whom a claim is asserted if the foregoing provi- 
sion (2) is satisfied and, within the period provided by Rule 4 for 
service of the pleadings commencing the action, the party to be 
brought in by amendment (A) has received such notice of the 
institution of the action that the party will not be prejudiced in 
maintaining a defense on the merits, and (B) knew or should 
have known that, but for a mistake concerning the identity of 
the proper party, the action would have been brought against 
the party. 
Ba * 


* * * * * 


(d) Supplemental Pleadings. Upon motion of a party, the court 
may, upon reasonable notice and upon such terms as are just, per- 
mit the party to serve a supplemental pleading setting forth trans- 
actions or occurrences or events which have happened since the 
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date of the pleading sought to be supplemented. Permission may be 
granted even though the original pleading is defective in its state- 
ments of a claim for relief or defense. If the court deems it advisable 
that the adverse party plead to the supplemental pleading, it shall 
so order, specifying the time therefor. 


US. CIT R. 15. 

Initially, the Court considers defendant’s contention that Ford’s 
motion is deficient because it is raised pursuant to Rules 15(b) and 
15(d), which, defendant argues, are inapposite to Ford’s motion. The 
Court agrees this motion is not properly raised pursuant to Rule 15(b). 
Rule 15(b) begins by stating “[w]hen issues not raised by the pleadings 
are tried by express or implied consent of the parties, they shall be 
treated * * * as if they had been raised in the pleadings.” U.S. CIT R. 
15(b) (emphasis added). The underscored language makes clear this 
Rule is to be applied to issues that have been tried by the parties. See 
East Chilliwack Fruit Growers Co-Operative v. United States, 11 CIT 
104, 109, 655 F Supp. 499, 504 (1987) (“CIT Rule 15(b) * * * applies 
essentially to evidence that is adduced during a trial in this [Court] and 
not to evidence adduced in another proceeding.”). Given that a trial in 
this case is nowhere in sight, and the parties’ motions for summary judg- 
ment are pending before the Court, it is premature to pronounce any 
issue in this action as having been tried. Thus, Rule 15(b) is not the 
proper vehicle by which to raise the pending motion. 

Defendant also quarrels with Ford’s resort to Rule 15(d) because 
defendant claims Ford has not set forth the transactions or occurrences 
or events that have occurred since the date of the pleading sought to be 
supplemented. Thus, in responding to Ford’s motion defendant 
construes the motion as a Rule 15(a) and not a Rule 15(d) motion. Ford 
follows suit in its reply papers and defends its motion as if it were 
brought under Rule 15(a). The principal difference between Rules 15(a) 
and 15(d) is that Rule 15(d) describes a supplemental pleading as one 
“setting forth transactions or occurrences or events which have hap- 
pened since the date of the pleading,” whereas Rule 15(a) includes no 
description of what constitutes an amended pleading. Remarking on 
this difference, one commentator observed that by implication Federal 
Rules of Civil Procedure (FRCP) Rule 15(a) concerns matters occurring 
prior to the filing of the original pleading. See 6 Wright & Miller § 1473 
at 521.2 The Court agrees with defendant that Rule 15(d) is not suitable 
for this motion, and therefore the Court will consider the motion as hav- 
ing been properly raised pursuant to Rule 15(a).3 


2 Because FRCP 15 and US. CIT R. 15 are substantially the same, it is appropriate to consider decisions and com- 
mentary on the FRCP for guidance in interpreting the Court’s rules. See Tomoegawa (U.S.A.), Inc. v. United States, 
15 CIT 182, 185-86, 763 F. Supp. 614, 617 (1991) (Re, C.J.). 

3 The Court observes the differences between Rules 15(a) and 15(d) are often ignored in practice. See 6A Wright & 
Miller § 1504 at 184-85 (“Indeed, the distinction between amended and supplemental pleadings is sometimes ignored 
completely.”) (footnote omitted); see also Westwood v. Cohen, 838 F. Supp. 126, 132 (S.D.N.Y. 1993) (“The distinction 
[between Rules 15(a) and 15(d)] is hardly airtight. Inclusion of both * * * in Fed.R.Civ.P. 15 appears deliberately to 
create an overlap to avoid precisely the kind of controversy sought to be raised here. Any misnomer of the additions to 
the complaint as amendments rather than supplementation constitutes harmless error under Fed.R.Civ.P. 61 * * *.”). 
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B. Application of Rule 15(a): 

By its terms, Rule 15(a) provides that “leave [to amend] shall be freely 
given when justice so requires.” U.S. CIT R. 15(a). In Foman, the 
Supreme Court held the requirement that leave be freely given must be 
balanced against several considerations protecting the rights of the 
opposing party. See Foman, 371 U.S. at 182. In an often-quoted passage, 
the Supreme Court stated: 


If the underlying facts or circumstances relied upon by a plaintiff 
may bea proper subject of relief, he ought to be afforded an opportu- 
nity to test his claim on the merits. In the absence of any apparent 
or declared reason—such as undue delay, bad faith or dilatory 
motive on the part of the movant, repeated failure to cure deficien- 
cies by prites: mesh previously allowed, undue prejudice to the 
opposing party by virtue of allowance of the amendment, futility of 
amendment, etc.—the leave sought should, as the rules require, be 
“freely given.” 
Id.; see also Saint Paul Fire & Marine Ins. Co. v. United States, 16 CIT 
633, 635, 795 F Supp. 453, 455 (1992) (discussing Foman) (citations 
omitted). The criteria laid out in Foman—undue delay, undue prejudice 
to opposing party, bad faith or dilatory motive, repeated failure to cure 
deficiencies by amendments previously allowed, and futility of amend- 
ment—provide the framework for the Court’s examination of Ford’s 
motion to amend. 

Considering the first factor, undue delay, the Court finds Ford could 
have moved to amend its complaint during discovery when Ford became 
aware of defendant’s reasons for extending the liquidations. The ques- 
tion here, however, is whether that delay was undue. See Datascope 
Corp. v. SMEC, Inc., 962 F.2d 1043, 1045 (Fed. Cir. 1992) (“Although 
delay itself is an insufficient ground to deny amendment, if the delay is 
‘undue’ the district court may refuse to permit amendment.”) (citations 
omitted). Indeed, “at some point, the delay will become ‘undue,’ placing 
an unwarranted burden on the court, or will become ‘prejudicial,’ plac- 
ing an unfair burden on the opposing party.” Adams v. Gould Inc., 739 
F.2d 858, 868 (3rd Cir. 1984) (citations omitted), cert. denied, 469 U.S. 
1122 (1985) (quoted in Datascope, 962 F.2d at 1045). The view that delay 
becomes undue when it prejudices the opposing party is generally 
accepted. See United States v. Mexico Feed & Seed Co., 980 F.2d 478, 485 
(8th Cir. 1992) (“A district court may * * * inits discretion, allow amend- 
ments to pleadings even after unexcusable delay if there is no prejudice 
to the other party.”) (citations omitted) (emphasis added); Dooley v. 
United Technologies Corp., 152 FR.D. 419, 425 (D.D.C. 1993) (“[A] 
motion to amend a pleading * * * may be denied if the delay causes 
undue prejudice to the opposing party.”) (citation omitted); 3 James W. 
Moore, Moore’s Federal Practice 1 15.08[4] at 15-76 n.12 (2nd ed. 1995 
& Supp. 1994-95) (summarizing cases finding that delay alone, regard- 
less of its length, is not enough to bar amendment if the other party is 
not prejudiced). Thus, to determine whether Ford’s delay in moving to 
amend is undue, the Court turns to the second factor, undue prejudice, 
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to examine whether defendant would be unduly prejudiced by an 
amendment to the amended complaint. 

To show prejudice, defendant “must show that it was unfairly disad- 
vantaged or deprived of the opportunity to present facts or evidence 
which it would have offered had the amendment([] been timely.” Cuffy v. 
Getty Ref: & Mktg. Co., 648 F. Supp. 802, 806 (D. Del. 1986) (citation 
omitted) (quoted in Foremost-McKesson Inc. v. Islamic Republic of Iran, 
759 F. Supp. 855, 858 (D.D.C. 1991)). In this case, defendant faces no 
such problems as the amendment is based on the same transactions or 
occurrences or events as the original complaint. See infra part C. The 
documents and information and deposition testimony produced thus far 
in this case relating to the existing complaint will likely have bearing on 
a second amended complaint. In addition, the Court will permit the par- 
ties, if they so desire, to reopen discovery to elicit further evidence on the 
third claim. Thus, defendant will have the same opportunity to present 
facts and evidence after the amendment as it did before the amendment. 
Because defendant will not be deprived of the opportunity to present 
facts or evidence in its defense, the Court perceives no undue prejudice 
to defendant. 

Defendant, however, also believes it would be prejudiced by “its 
inability to muster memories and documentary evidence in support of 
its defense” against Ford’s third claim. Ford responds that much of the 
evidence necessary to adjudicate the third claim is fully developed in the 
record and the parties’ motions for summary judgment and therefore no 
additional evidence is required. At this juncture, the Court takes no 
position on whether evidence relevant to the third claim is on the record 
or whether further discovery may be necessary. This Court is not con- 
vinced, however, that the prospect of potential discovery difficulties in 
this case is sufficient to demonstrate actual prejudice militating against 
Ford’s motion to amend. See United States ex rel. Maritime Admin. v. 
Continental Illinois Nat’l Bank & Trust Co. of Chicago, 889 F.2d 1248, 
1255 (2nd Cir. 1989) (“[T]he adverse party’s burden of undertaking dis- 
covery, standing alone, does not suffice to warrant denial of a motion to 
amend a pleading.”) (citation omitted). As one court aptly stated, the 
“so-called prejudice of which the defendants complain appears to reflect 
no more than the general difficulties facing all parties in the course of 
protracted litigation.” United States v. Hudson, 152 FR.D. 6, 8 (D. Conn. 
1993). For these reasons, the Court finds defendant is not unduly preju- 
diced by Ford’s delay in moving to amend and thus Ford’s motion was 
not filed after undue delay. 

The Court perceives nothing in the record demonstrating the other 
factors—bad faith or dilatory tactics, repeated amendments, and futil- 
ity—are present in this case. Defendant raises no persuasive evidence 
that Ford’s motion smacks of bad faith or is imposed for purposes of 
delay. Defendant correctly notes that Ford has already amended its com- 
plaint once before, but this alone does not convince the Court that Ford 
has abused the amendment process as there is no evidence Ford has 
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repeatedly failed to cure deficiencies in its complaint. See Gutierrez v. 
Vergari, 499 F. Supp. 1040, 1044 (S.D.N.Y. 1980) (“It is clear that a 
repeated failure to cure deficiencies in the complaint by amendments 
previously allowed may provide a basis for the trial judge to exercise his 
or her discretion to deny a motion for leave to amend.”) (citing Foman, 
371 US. at 182). The final factor, futility, may be discounted as defen- 
dant has produced no evidence that allowing Ford’s third claim would be 
futile other than to raise a statute of limitations argument, which is dis- 
cussed and rejected below, and a spurious argument concerning a poten- 
tial penalty action.* 


C. The Relation Back of the Third Claim to the Original Complaint: 


Defendant argues Ford’s motion to amend should be denied because 
the third claim does not relate back to the original pleadings and there- 
fore is barred by the statute of limitations. The Court disagrees with 
defendant and holds the claims raised in Ford’s motion to amend relate 
back to Ford’s original complaint and therefore are not barred by the 
statute of limitations. 

Rule 15(c) provides that an amendment relates back to the original 
pleading when “the claim or defense asserted in the amendment arose 
out of the conduct, transaction, or occurrence set forth or attempted to 
be set forth in the original pleading.” U.S. CIT R. 15(c)(2). One purpose 
of Rule 15(c) is to ensure the original pleading gives defendant fair 
notice of the claim raised in the amendment. As explained by the 
Supreme Court: 


The rationale of Rule 15(c) is that a party who has been notified of 
litigation concerning a particular occurrence has been given all the 
notice that statutes of limitations were intended to provide. 
Although the Federal Rules of Civil Procedure do not require a 
claimant to set forth an intricately detailed description of the 
asserted basis for relief, they do require that the pleadings “give the 
defendant fair notice of what the plaintiff's claim is and the grounds 
upon which it rests.” 


Baldwin County Welcome Ctr. v. Brown, 466 U.S. 147, 150 n.3 (1984) 
(quoting Conley v. Gibson, 355 U.S. 41, 47 (1957)) (further citation 
omitted). Thus, the Court’s inquiry focuses on whether defendant has 
fair notice of the claims in Ford’s proposed amendment and the grounds 
upon which they rest. The Court holds Ford’s original complaint and 
Ford’s description of its allegations in its discovery and summary judg- 
ment papers gave defendant fair notice of the claims now set forth in the 
proposed amendment. 


4 Defendant claims Customs could pursue a penalty action against Ford under 19 U.S.C. § 1592(d) to recover any 
sum Ford receives should it prevail in this action. Therefore, defendant argues, to allow Ford to amend would be futile. 
The Court finds defendant’s argument at least unconvincing and at most irrelevant given the uncertainty that Cus- 
toms will initiate a penalty action against Ford let alone prevail in such an action. Amendments usually are deemed 
futile because they are time-barred, see Bonerb v. Richard J. Caron Found., 159 FR.D. 16, 18 (W.D.N_Y. 1994) (citations 
omitted), do not cure the defect in the pleadings, see Shell Oil Co. v. Aetna Casualty & Sur. Co., 158 FR.D. 395, 403 (N.D. 


Ill. 1994), or are prima facie legally insufficient, see Clark v. Exxon Corp., 159 F-R.D. 26, 28 (M.D. La. 1994) (citation 
omitted). 
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Ford’s original complaint alleged “there were no legal extensions or 
suspensions of the liquidations of the subject 11 entries covering the 
engines and transmissions” and that “the purported liquidations in 
1989 * * * are illegal, null, and void.” It is clear to the Court that Ford is 
challenging the legality of the extensions or suspensions of liquidation 
of the entries at issue. Ford’s proposed amendment simply delineates an 
alternative legal theory upon which Ford seeks to prove its original 
allegation that the extensions or suspensions were not legal and the 
1989 liquidations were “illegal, null, and void.” Furthermore, as the 
originator of the purported notices of extension, defendant is in a better 
position than Ford to know the content of the notices and whether they 
conform to the legal requirements of Customs regulations.® Ford, on the 
other hand, claims it never received the alleged notices, and therefore 
had no way of knowing the content of such notices until defendant dis- 
closed as much in discovery. 

In discovery, Ford’s interrogatories and its motion to compel again 
revealed to defendant the nature and scope of the claims now raised in 
Ford’s proposed amendment. For example, in its papers to compel dis- 
covery, Ford characterized one of the causes of action as alleging “defen- 
dants did not comply with the requirements of 19 CFR § 159.12 in 
failing to state the reasons for the extensions; nor were there any valid 
reasons for the extensions.” The first part of this characterization effec- 
tively describes the dispositive issue in Intercargo and relies on the same 
regulation the Court relied on in Intercargo to find the notices in that 
case legally invalid. See Intercargo, Slip Op. 95-37 at 5. Therefore, when 
Ford states in its proposed amendment that the extensions “are illegal, 
null, and void,” because, assuming the notices were sent to Ford and its 
surety, “the language therein is the same language which was held to 
invalidate the Extensions of Liquidations in /Intercargo],” defendant 
cannot properly claim it did not have fair notice of this issue. 

In its motion for summary judgment, Ford again summarized one of 
the claims stating, the liquidations were “illegal, null, and void as a mat- 
ter of law because there was no valid or legal reason to extend the liqui- 
dations.” This language is substantially the same as that in Ford’s 
proposed amendment wherein Ford alleges, “[T]here was no legal basis 
for extending the liquidations in the subject entries, which meets the 
requirements set out in 19 U.S.C. Sec. 1504 (b).” Moreover, in its opposi- 
tion to Ford’s motion for summary judgment, defendant agreed the 
Court could consider this issue for purposes of deciding the motions for 
summary judgment. Thus, defendant will not now be heard to claim it 
would be prejudiced by lack of fair notice. 

It is evident that through discovery and Ford’s summary judgment 
papers defendant was alerted to the claims now raised by Ford’s instant 
motion to amend and thus defendant cannot properly insist it would be 


Sit appears defendant was aware the legality of the alleged notices was an issue when it opposed Ford’s motion to 
compel stating the information requested was “irrelevant to any legitimate issue regarding Customs’ compliance with 
applicable statutory and regulatory requirements.” (Def.’s Opp’n to Pl.’s Mot. to Compel at 2 (emphasis added).) 
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prejudiced by their inclusion in the complaint. See Esquire Radio & 
Elecs., Inc. v. Montgomery Ward & Co., 804 F.2d 787, 795 (2nd Cir. 1986) 
(“A party cannot claim unfair surprise when it has been provided with 
notice of the subject of the amendment to a complaint, by discovery or 
documents, well in advance of the actual amendment.”) (citing SEC v. 
Rapp, 304 F.2d 786, 790 (2nd Cir. 1962)); 6A Wright & Miller § 1497 at 
92-93 (commenting some courts “have held that it is sufficient if the 
opposing party was made aware of the matters to be raised by the 
amendment from sources other than the pleadings, a position that 
seems sound since it is unwise to place undue emphasis on the particular 
way in which notice is received.”) (footnote omitted). The Court finds 
defendant has received “fair notice of what the plaintiff's claim is and 
the grounds upon which it rests.” See Conley, 355 U.S. at 47. Accord- 
ingly, the Court holds the third claim as set forth in Ford’s motion to 
amend relates back to the original complaint and is not barred by the 
statute of limitations. 


CONCLUSION 


The Court construes Ford’s pending motion as a motion to amend 
pursuant to Rule 15(a). The Court finds nothing in the record demon- 
strating Ford has acted in bad faith or has engaged in dilatory tactics by 
moving to amend its complaint at this juncture. Although Ford has 
delayed coming forward with its motion to amend, the Court finds no 
undue delay and finds defendant is not prejudiced by Ford’s delay. The 
Court observes no evidence that Ford has abused the amendment pro- 
cess by repeatedly failing to cure defects in its pleadings and finds that 
Ford’s proposed amendment is not futile. Additionally, the Court holds 
the proposed amendment to the amended complaint relates back to the 
original pleading and therefore the amendment is not barred by the 
statute of limitations. The Court accepts the proposed amendment as 
filed and the existing amended complaint is deemed amended as the 
second amended complaint. Defendant shall answer the second 
amended complaint on or before August 7, 1995, and discovery, if any, 
relevant to the third cause of action in the second amended complaint 
shall be completed as soon as possible, but no later than August 28, 1995. 
The parties’ applications for summary judgment are continued for the 
sole purpose of receiving evidence relevant to the third cause of action in 
the second amended complaint. 
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OPINION 


RESTANI, Judge: This action is before the court on cross-motions for 
summary judgment pursuant to USCIT Rule 56. Plaintiff Executone 
Information Systems (“Executone”) challenges the United States Cus- 
toms Service’s (“Customs”) denial of reliquidation of two entries pur- 
suant to 19 U.S.C. § 1520(c)(1) (1988).! Customs classified the entries 
under Item 8517.10.00 of the Harmonized Tariff Schedule of the United 
States, USITC Pub. 2333, sec. XVI, ch. 85, at 16 (Supp. 1991) [hereinaf- 
ter “HTSUS”]. Customs assessed an ad valorem duty rate and liqui- 
dated the entries for additional monies after Executone failed to furnish 
the necessary documentation (Form A’s) to support special tariff treat- 
ment for the merchandise.” Executone contends that reliquidation of its 
merchandise is appropriate, as the failure to provide the necessary docu- 
mentation was due to inadvertence on the part of its Customs broker, 
Radix Group International (“Radix”). For the following reasons, Execu- 


tone’s motion for summary judgment is denied and defendant’s cross 
motion is granted. 


FACTUAL BACKGROUND 


This action arises from two entries of telephone handsets, Entry Nos. 
336-1795821-1 and 336-1795902-9, that were imported from the 
Dominican Republic by Executone under Item 8517.10.00, HTSUS, 
with the rate of duty symbol, E, denoting duty-free entry of the mer- 


1 The relevant statutory provision provides: 
Notwithstanding a valid protest was not filed, [Customs] may * * * reliquidate an entry * * * to correct— 

(1) aclerical error, mistake of fact, or other inadvertence * * * not amounting to an error in the construction 
of a law, adverse to the importer and manifest from the record or blished by tary evidence, in any 
entry, liquidation, or other customs transaction, when the error, mistake, or ‘iivertines? is brought to the 
attention of [Customs] within one year after the date of liquidation or exaction. 

19 U.S.C. § 1520(c)(1). 


- Upon entry, Executone classified its merchandise eligible for special tariff treatment under the designation sym- 
bol, E. This designation symbol represents the Caribbean Basin Economic Recovery Act (“CBERA”), which permits 
duty-free entry of certain merchandise from, inter alia, the Dominican Republic. HTSUS, Gen. Note 3(c)(i)(A) at 2, 
(v)(A)-(C) at 9-10. 
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chandise. The entries were made on October 23 and November 4, 1991. 
Entry papers filed with the merchandise, however, did not include the 
necessary Form A’s nor any substitute documentation needed to sup- 
port Executone’s claim for special tariff treatment under the CBERA. 

On December 4 and December 10, 1991, Customs issued notices 
informing Executone that the necessary documentation to support 
duty-free entry of its merchandise was missing. The notices also indi- 
cated that the entries were in the process of being liquidated under Item 
8517.10.00, HTSUS, at an ad valorem duty rate. As Executone failed to 
provide the necessary Form A’s or to seek an extension of time for liqui- 
dation, Customs denied Executone’s claim for special tariff treatment 
and liquidated the entries with duty advances on December 20 and 
December 27, 1991. Upon learning of the duty advances, Executone had 
its supplier in the Dominican Republic transmit Form A’s by facsimile to 
Radix. Executone then instructed Radix to file the facsimile Form A’s in 
support of its claim for duty-free treatment. Radix, however, did not file 
the facsimile Form A’s as instructed and it appears the forms were not 
correct or in an acceptable form. Executone paid the additional duties on 
January 6, 1992. 

Executone instructed Radix to prepare a formal protest on its behalf 
accompanied by the facsimile Form A’s on February 3, 1992. The protest 
was not filed with Customs and on February 17 and March 3, 1992, 
Executone again communicated with Radix by facsimile and requested 
that a formal protest be filed. In June 1992, Executone finally received a 
set of new Form A’s for the entries, containing different information,? 
which were forwarded to Radix. On July 14, 1992, Radix filed the new 
Form A’s with Customs with requests to reliquidate the subject entries 
pursuant to 19 U.S.C. § 1520(c)(1), as the 90-day protest period, under 
19 U.S.C. § 1514 (1988)*, had elapsed. Customs subsequently denied 
Executone’s request for reliquidation. This action for summary judg- 
ment followed after Customs’ denial of Executone’s protest of the initial 
denial to reliquidate. 


STANDARD OF REVIEW 


Summary judgment shall be granted if the pleadings, depositions, 
answers to interrogatories, and admissions on file, together with affida- 
vits, if any, show that there is no genuine issue as to any material fact 
and that the moving party is entitled to judgment as a matter of law. 
USCIT Rule 56(d). 


3 According to defendant, certain information in the Form A’s provided to Executone in June 1992 [hereinafter 
“Form A2”] did not match the information i in the ‘initial facsimile Form A’s. For example, the Form A2 for Entry No. 
336-1795902-9, compared to the corresp ile Form A, contained either a different shipment weight or 
quantity. Pl.’s Mem. in Supp. Mot. Summ. J., Exs. C, F Similarly, the! Form A2 for Entry No. 336-1795821-1 contained 
three additional product models than were found in the corr p imile Form A. Id. 
4 Pursuant to 19 U.S.C. § 1514, the liquidation of an entry 
shall be final and conclusive upon all persons (including the United States and any officer thereof) unless a protest 
is filed * * * within ninety days after * * * notice of liquidation. 
19 U.S.C. § 1514(a), (c)(3)(A) (1988). 
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DISCUSSION 


Executone contests Customs’ denial to reliquidate two entries of tele- 
phone handsets under 19 U.S.C. § 1520(c)(1). Executone asserts that the 
entries were eligible for special tariff treatment pursuant to the 
CBERA, and but for the inadvertence of Radix in failing to submit the 
necessary Form A’s upon receipt of Customs’ notices, the subject mer- 
chandise was entitled to duty-free entry. According to Executone, as no 
issue of law is implicated by Radix’s inadvertent failure to file the Form 
A’s, Customs erred in refusing to reliquidate its entries. 

Defendant counters that as a result of Executone’s failure to file the 
applicable Form A’s, Customs made a legal determination as to the clas- 
sification of the merchandise based upon all of the information sub- 
mitted with the entries. Defendant argues that relevant statutory 
provisions and court precedent establish that determinations by Cus- 
toms as to the classification of merchandise are final and conclusive 
upon all persons unless a protest is filed within 90 days from the date of 
liquidation. See supra note 4; see also Occidental Oil & Gas Co. v. United 
States, 13 CIT 244, 249 (1989). In Occidental, an importer had failed to 
provide documentation entitling certain merchandise to duty-free 
treatment as “American goods returned.” Jd. at 245. The court deter- 
mined that Customs’ classification of the merchandise on the basis of 
documentation before it was a conclusion of law. Id. at 248, 249; accord 
AT&T Int'l v. United States, 861 F. Supp. 95, 99-100 (Ct. Int’! Trade 
1994); Cavazos v. United States, 9 CIT 628, 631 (1985). Absent the lim- 
ited exceptions of 19 U.S.C. § 1520(c)(1), conclusions of law by Customs 
as to the classification of merchandise cannot be challenged beyond the 
initial 90-day protest period. ITT Corp. v. United States, 24 F.3d 1384, 
1387 n.4 (Fed. Cir. 1994). 

Executone agrees with defendant, in that, had this case entailed a 
classification dispute, the legal tariff description of the merchandise 
would plainly involve a conclusion of law. Pl.’s Mem. in Opp’n to Def.’s 
Cross-Mot. Summ. J. at 4. Executone claims, however, that this case 
does not involve a classification dispute, but instead a dispute over the 
applicable rate of duty arising from its failure to submit the necessary 
Form A’s. See id. at 4-5. One issue before the court then is whether or 
not a determination as to the rate of duty to be assessed by Customs on 
certain merchandise is to be considered a classification of such 
merchandise. 

When Customs engages in the process of classifying imported mer- 
chandise, reference is made to the HTSUS, a detailed goods nomencla- 
ture. The HTSUS is divided into many parts, one of which, the General 
Rules of Interpretation, guides in the classification of merchandise. 
Rule 1 specifically provides that “classification shall be determined 
according to the terms of the headings and any relative section or chap- 
ter notes.” HTSUS, Gen. Rule of Interpretation 1, at 31. 

A “Heading” refers to the article descriptions and tariff provisions 
appearing in the schedule at the first hierarchical level. Jd., Gen. Note 
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7(f), at 29. A Heading reference also encompasses Subheadings,° with 
their corresponding article descriptions and tariff provisions. Jd. In 
addition to the “Heading/Subheading” number and corresponding 
“Article Description” column, further reference is made to the corre- 
sponding “Rates of Duty” column that is composed of sub-columns 
numbered one® and two. 

Hence, the classification of an item within a Heading or Subheading 
encompasses more than just the Heading or Subheading number and 
corresponding article description. Customs must examine the many 
relevant provisions and notes in the tariff schedule, and classify the 
merchandise at issue accordingly. In addition, a classification will 
involve reference to the applicable rate of duty attached by law to 
articles of particular Headings or Subheadings. Thus, the court finds 
that the classification process involves placing the subject merchandise 
under the appropriate article description and determining the relevant 
rate of duty. 

In the present case, as Executone failed to provide the necessary Form 
A’sor any other proof of origin, Customs removed the merchandise from 
the “Special” rate of duty sub-column, as originally entered, and placed 
it within the “General” sub-column, assessing an ad valorem duty rate. 
Customs’ determination to categorize the merchandise within the 
“General” sub-column and remove special treatment, amounted to a 
classification of such merchandise as dutiable instead of duty-free. Cus- 
toms consequently made a correct “legal determination as to the classi- 
fication of the merchandise on the basis of the facts presented, and in 
light of [Executone’s] claimed classification.” See Cavazos, 9 CIT at 631. 

The next issue is whether Customs’ apparently correct legal classifi- 
cation itself resulted from a mistake of fact or inadvertence for which 
relief should be provided under 19 U.S.C. § 1520(c)(1). In this regard, 
missing documentation cases present special problems. Executone 
asserts that this case is analogous to George Weintraub & Sons, Inc. v. 
United States, 12 CIT 643, 691 F Supp. 1449 (1988), vacated as moot, 
855 F. Supp. 401 (Ct. Int’] Trade 1994),’ in which a Presidential procla- 
mation entitled an importer’s merchandise to duty-free entry, if 
imported pursuant to a contract entered into before October 9, 1982. 
12 CIT at 643, 691 F Supp. at 1450. There the importer’s failure to sub- 
mit proof of its October 8, 1982 contract resulted in the assessment of a 
higher rate of duty on its merchandise. Id. at 644, 691 F Supp. at 1451. 


5 Under the HTSUS, “the classification of goods in the subheadings of a heading shall be determined according to the 
terms of those subheadings and any related subheading notes and, mutatis mutandis, to the [other HTSUS] rules, on 
the understanding that only subheadings at the same level are comparable.” HTSUS, Gen. Rule of Interpretation 6, at 
31. “For the purposes of this rule, the relative section, chapter and subchapter notes alse apply, unless the context 
otherwise requires.” Id. 

6 Sub-column one is further divided into the sub-columns designated “General” and “Special.” The “General” sub- 
column sets forth the general most-favored-nation (MFN) duty rates applicable to products of those countries that are 
not entitled to special tariff treatment under one or more tariff treatment programs. HTSUS, Gen. Note 3(a)(ii), at 1. 
The “Special” sub-column sets forth duty rates arising under one or more special tariff treatment programs listed in 
the General Notes. Id., Gen. Note 3(a)(iii), at 1. Letter designations of the various tariff treatment programs eligible for 
certain merchandise are identified in parentheses immediately following the duty rate specified in the sub-column. Id. 


7 The court’s order vacating its earlier decision was originally entered as an unpublished order on August 22, 1989. 
Weintraub, 855 F. Supp. at 401 n.*. 
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Although Customs admitted the merchandise would have been entitled 
to duty-free treatment had the proper documentation been presented 
timely, Customs denied the importer’s reliquidation request. Id., 691 F. 
Supp. at 1451. In determining whether a mistake of fact or inadvertence 
occurred in the classification of the merchandise, the court reasoned 
that, “[ilf, as is the case, the goods were entitled to entry under [a lower 
duty rate], whether this fact was known to Customs or not, and they 
were in fact liquidated under [a higher duty rate], then it must follow 
that there was a mistake of fact.” Jd. at 645, 691 F. Supp. at 1451. 

The court does not find Weintraub to be persuasive in this regard.® In 
concluding that a mistake of fact, or inadvertence, had been committed, 
the court in Weintraub dismissed the fact that Customs made its duty 
rate assessment without the documentary evidence of the contract, rea- 
soning that Customs “was clearly on notice of the change in status of 
many Polish imports.” Jd., 691 F Supp. at 1451. First, much of the opin- 
ion is flavored by the court’s concerns as to delays by Customs that may 
have prejudiced plaintiff. Second, although notice should not be the cut- 
ting issue, here at the time of liquidation, or within 90 days thereof, Cus- 
toms was not on notice that valid proof of origin existed. In fact, given 
the fact pattern here, the court is in doubt today as to what type of inad- 
vertence might be claimed. That is, it appears that appropriate docu- 
mentation of origin did not exist at the time of entry and the Customs 
broker may have purposely decided not to file defective documentation.® 
Potential issues of fact as to the broker’s state of mind or the degree of 
defect in the documentation, however, do not prevent summary judg- 
ment here, as the facts as set forth by plaintiff lead to only one legal 
conclusion. 

Nonetheless, the court cannot simply apply the reasoning of Cavazos 
or Occidental, or find that the errors in proof before Customs obviate 
applicability of 19 U.S.C. § 1520(c)(1). The Federal Circuit’s decision in 
ITT Corp., has intervened. In that case, the Federal Circuit effectively 
eliminated the requirement of § 1520(c)(1) that the alleged mistake of 
fact be manifest in the record before Customs. See 24 F.3d at 1389.!° The 
result is that the CIT is to determine de novo whether a mistake has 
been made, as opposed to determining de novo whether all the require- 
ments of § 1520 have been met.!! To carry the reasoning of ITT (a non- 


8 As the judgment in Weintraub was vacated and set aside, it is of limited precedential value. See Weintraub, 855 F. 
Supp. at 401. 


9In Aviall of Tex., Inc. v. United States, 861 F. Supp. 100 (Ct. Int’! Trade 1994), appeal docketed, No. 95-1019 (Fed. 
Cir. Oct. 24, 1994), the court took pains to explain exactly what inadvertence had occurred and why proper documenta- 
tion was available. 

10 “(Section] 1520(c)(1) requires the importer to establish the asserted inadvertence through documentary evidence 
submitted to the appropriate customs officer, unless the inadvertence is manifest from the record.” ITT Corp., 24 F3d 
at 1387. The Federal Circuit found this burden was not met. Id. The court also held, however, that even though the 
error is not adequately demonstrated to Customs, it may be demonstrated at trial by introduction of evidence that 
explains that which was unsatisfactorily explained to Customs. Jd. at 1389. Thus, the error may be made manifest at 
trial. The Federal Circuit kept intact the requirements that Customs must be notified of the mistake of fact or inadver- 
tence within one year of liquidation. See id. at 1387. 

11 It has been held, h , that this provision is “not remedial for every conceivable form of mistake or inadver- 
tence adverse to an importer, but rather * * * offers ‘limited relief in the situations defined therein” . Godchau-Hender- 
son Sugar Co. v. United States, 496 F. Supp. 1326, 1331 (Cust. Ct. 1980) (emphasis added) (quoting Phillips Petroleum 
Co. v. United States, 54 CCPA 7, 11, C.A.D. 893 (1966)). 
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document case), and that of Weintraub, forward to a single conclusion 
would force one to conclude that almost every error in classification may 
be demonstrated at trial to result from some underlying error in fact 
cognizable under § 1520. This would, of course, render protest require- 
ments moribund, a result eschewed by the Federal Circuit. See ITT 
Corp., 24 F.3d at 1387 n.4 (“[U]nder no circumstances may the provi- 
sions of § 1520(c)(1) be employed to excuse the failure to satisfy the 
requirements of § 1514.”). Consequently, in order to protect the viabil- 
ity of protests under 19 U.S.C. § 1514 and whatever documentary 
requirements that exist in the statute and regulations, the court con- 
cludes that in the case of missing documentation required by statute or 
regulation, the importer must prove more than that it can produce docu- 
mentation at the time of trial. At the very least, the importer must prove 
that, but for a mistake of fact or other inadvertence, proper documenta- 
tion would have been filed at the time required by law. Simple failure of 
the broker to file proper documentation does not satisfy § 1520(c)(1). 
See AT&T Int'l, 861 F. Supp. at 99. 

Plaintiff does not allege it can meet the burden described here. It had 
ample opportunity to demonstrate proof of origin in a timely manner, 
and it does not claim that proper documentation existed at the time of 
entry and would have been filed but for an inadvertence. Plaintiff's 
attempts to jury rig the proper documentation do not suffice.!2 Under 
the facts of this case, to allow filing of proof of origin now, or even within 


one year of liquidation, would render a nullity the then-existing require- 
ment that proof of origin be filed at entry or that a bond be posted and 
the proof be filed 60 days later. See 19 C.FR. § 10.198(a)(1)-(2) (1991). 


CONCLUSION 


In summary, the court concludes that Customs is not required to reliq- 
uidate Executone’s entries of the subject merchandise. Customs’ deter- 
mination to liquidate the merchandise at an ad valorem duty rate 
resulted from a conclusion of law based upon documentary require- 
ments. Furthermore, plaintiff has failed to allege any mistake of fact or 
inadvertence entitling it to a remedy under 19 U.S.C. § 1520(c)(1). 
Accordingly, plaintiff's motion for summary judgment is denied and 
defendant’s cross-motion for summary judgment is granted. 


12 Thus, the court need not reach the issue of whether the reasoning of Occidental and Cavazos would be approved 
by the Federal Circuit post-ITT. 
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OPINION 


RESTANI, Judge: This matter is before the court on motions for judg- 
ment upon the agency record pursuant to USCIT 56.2 by plaintiffs AIM- 
COR; Alabama Silicon, Inc.; American Alloys, Inc.; Globe Metallurgical, 
Inc.; and American Silicon Technologies (collectively “AIMCOR”), and 
defendant-intervenor Companhia Ferroligas Minas Gerais-Minasligas 
(“Minasligas”). The motions challenge various portions of the deter- 
mination by the International Trade Administration of the United 
States Department of Commerce (“ITA” or “Commerce”) in Ferrosili- 
con from Brazil, 59 Fed. Reg. 732 (Dep’t Comm. 1994) (final determ. of 
less than fair value (“LTFV”) sales) (“Final Det.”) and in Ferrosilicon 
from Brazil, 59 Fed. Reg. 8598 (Dep’t Comm. 1994) (amended final 
determ.) (“Amended Final Det.”). 


FACTS 

On January 12, 1993, AIMCOR; the Oil, Chemical and Atomic Work- 
ers, Local 389; the United Autoworkers of America, Local 523; and the 
United Steelworkers of America, Locals 2528, 3081, 5171 and 12646 
(collectively “petitioners”), filed a petition alleging that ferrosilicon 
(“FeSi”) imports from Brazil were being, or were likely to be, sold at 
LTFV. FeSi, a ferroalloy produced by combining silicon and iron through 
smelting, is used primarily as an alloying agent in steel and cast iron 
production. The steel industry uses FeSi as a deoxidizer and a reducing 
agent. Cast iron producers employ FeSi as an inoculant.! The merchan- 
dise subject to investigation by Commerce consisted of, 


by weight, not less than four percent iron, more than eight percent 
but not more than 96 percent silicon, not more than 10 percent 


1 An inoculant is defined as a substance “which augments a melt, usually in the latter part of the melting operation, 
thus altering the solidification structure of the cast metal.” McGraw-Hill Dictionary of Scientific and Technical Terms 
819 (3d ed. 1984). 
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chromium, not more than 30 percent manganese, not more than 
three percent phosphorous, less than 2.75 percent magnesium, and 
not more than 10 percent calcium or any other element. 


Final Det. at 732. FeSiis differentiated by size, depending upon the max- 
imum and minimum dimensions of FeSi lumps found in a given ship- 
ment, and by grade, defined as the percentage by weight of contained 
silicon and other minor elements. Id. In the iron and steel industries, 
sales of FeSi are commonly in standard grades of 50 percent and 75 per- 
cent FeSi. Id. 

After initiation of an antidumping duty investigation for the period 
July 1 through December 31, 1992, Commerce preliminarily deter- 
mined that Companhia Brasileira Carbureto de Calcio (“CBCC”) and 
Minasligas (collectively “respondents”) had made FeSi sales at LTFV.? 
58 Fed. Reg. at 43,327. In its final determination, Commerce concluded 
that imports of FeSi from CBCC were made at LTFV. Final Det. at 739. 
FeSi imports by Minasligas, however, were not found to have been made 
at LTFV. Id. at 739-40. 

Petitioners, CBCC and Minasligas submitted comments on January 
21 and January 24, 1994, alleging ministerial errors in the final deter- 
mination. Commerce amended its final determination finding sales of 
LTFV imports by CBCC and Minasligas, to incorporate correction of 
several alleged ministerial errors. Amended Final Det. at 8599. An anti- 
dumping duty order was issued on March 14, 1994. Ferrosilicon from 
Brazil, 59 Fed. Reg. 11,769 (Dep’t Comm. 1994). AIMCOR, domestic 
producers of FeSi, and CBCC and Minasligas, Brazilian FeSi producers, 
filed challenges with this court contesting certain portions of Com- 
sneros ’s final determination. These actions were consolidated on June 9, 
1994. 


STANDARD OF REVIEW 


In reviewing final determinations in antidumping duty investiga- 
tions, the court will hold unlawful those determinations by Commerce 
found to be unsupported by substantial evidence on the record, or other- 
wise not in accordance with law. 19 U.S.C. § 1516a(b)(1)(B) (1988) (cur- 
rent version at 19 U.S.C.A. § 1516a(b)(1)(B)(i) (West Supp. 1995)). 
Substantial evidence is that which “‘a reasonable mind might accept as 
adequate to support a conclusion.’” Matsushita Elec. Indus. Co. v. 
United States, 750 F.2d 927, 933 (Fed. Cir. 1984) (quoting Consolidated 
Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). 


2 Commerce also preliminarily determined that Italmagnesio S.A. Industria e Comercio (“Italmagnesio”) imported 
FeSi at LTFV. Ferrosilicon from Brazil, 58 Fed. Reg. 43,323, 43,327 (Dep’t Comm. 1993) (prelim.). Prior to Commerce’s 
final determination, however, Italmagnesio withdrew from its participation in the LTFV investigation. Thus, as a non- 
cooperating party, Ital io was igned the most adverse best information available, utilizing information con- 
tained in petitioners’ cost t of production allegation for its dumping margin. See Final Det. at 732, 739. 

30On November 14, 1994, this action was dismissed as to CBCC. 
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DISCUSSION 
I. Minasligas’ Contentions: 
A. Home market credit expenses: 
1. Commerce’s cost of production analysis: 


Determining that reasonable grounds existed to believe or suspect 
that Minasligas’ home market sales were made at less than the cost of 
production (“COP”), Commerce conducted a COP investigation in the 
original final determination pursuant to 19 U.S.C. § 1677b(b) (1988).4 
Final Det. at 733. After comparing individual home market prices with 
monthly COPs,® Commerce determined that between 10 and 90 percent 
of Minasligas’ home market sales were above COP Id. at 734. Disregard- 
ing below-COP sales, Commerce used Minasligas’ above-COP sales as 
the basis for determining foreign market value (“FMV”). Id. at 734-35. 
Comparison with United States price (“USP”)® yielded no dumping 
margin for Minasligas. Id. at 739-40. 

In their allegation of ministerial errors following the final determina- 
tion, however, petitioners contended that Minasligas’ reported “credit 
expenses” were in fact an “adjustment for anticipated inflation,” and 
should be excluded from the home market price for purposes of compari- 
son to monthly COPs under the COP test. Amended Final Det. at 8598. 
In general, credit expenses are incurred during the time period between 
shipment of merchandise to a customer and payment for the merchan- 
dise, and reflect the costs of borrowing funds pending receipt of payment 
or the fact that funds are tied up due to the existence of accounts receiv- 
able. See Int’] Trade Admin., U.S. Dep’t of Comm., Antidumping 
Manual, Import Administration ch. 8, at 18 (July 1993) (hereinafter 
“Antidumping Manual”). In this case, Minasligas included a credit 
charge in customer invoice prices to account for the financial expense of 
carrying the receivable during the period between shipment and pay- 
ment by the customer.’ See Concurrence Mem. at 18-19. The record 
indicates that this negotiated credit charge “reflects the inflation 


4 The statute, in pertinent part, provides: 
If the administering authority determines that sales made at less than cost of production— 
(1) have been made over an extended period of time and in substantial mortiien, and 
(2) are not at prices which permit recovery of all costs within a reasonable period of time in the normal 
course of trade 
such sales shall be disregarded in the determination of foreign market value. Whenever sales are disregarded by 
virtue of having been made at less than the cost of production and the remaining sales, made at not less than cost of 
production, are determined to be inadequate as a basis for the determination of foreign market value * * * the 
—— authority shall employ the constructed value of the merchandise to determine its foreign market 
value. 
19 US.C. § 1677b(b) (current version at 19 U.S.C.A. § 1677b(b) (West Supp. 1995)). 


5 Commerce calculated monthly COPs on the basis of Minasligas’ cost of materials, fabrication, general expenses, 
and packing expenses. Final Det. at 734. Commerce made other adjustments where Minasligas’ reported costs were not 
appropriately quantified or valued. Id. 

6 Minasligas’ USP was based on purchase price, as “the subject merchandise was sold to unrelated purchasers in the 
United States prior to importation and exporter’s sales price was not indicated by other circumstances.” Final Det. at 


7 Although Minasligas reported this interest charge as a “credit expense,” Commerce determined that it was more 
appropriately characterized as “interest revenue.” See Def.’s Mem. in Partial Opp’n to Pls.’ Mot., Ex. 10, at 19 (herein- 
after “Concurrence Mem.”). Minasligas indicates, h , that C includes such expenses in the home mar- 
ket price for purposes of comparison in a COP analysis. See Certain Internal-Combustion, Industrial Forklift Trucks 
from Japan, 56 Fed. Reg. 23,675, 23,678 (Dep’t Cum. 1991) (prelim.) (“[W]e compared the home market prices, net of 
inland freight, discounts and rebates, plus credit revenue, to the [COP].”). 








64 CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 32, AUGUST 9, 1995 


expectation at that time, plus a spread (where appropriate), which is 
then applied in the invoice to compensate for inflation and credit during 
the payment period in the home market.” Jd. at 19. 

Agreeing with petitioners, Commerce determined that the home mar- 
ket price erroneously included an “adjustment for anticipated infla- 
tion,” that did not permit a contemporaneous comparison of the home 
market price “at the time of shipment to the replacement cost in the 
month of shipment.” Amended Final Det. at 8598. After correction of 
this alleged error, recalculation resulted in a finding of no or inadequate 
above-COP sales for comparison to USP Id. Thus, Commerce based 
FMV upon constructed value (or “CV”) and concluded that Minasligas 
imported the subject merchandise at LTFV. Id. at 8598-99. 

Minasligas maintains that Commerce’s adjustment for Minasligas’ 
reported “credit expenses” was an abuse of discretion and unsupported 
by the record evidence. Minasligas contends that Commerce’s adjust- 
ment to the home market price constituted a methodological change to 
the final determination, and was not an unintentional ministerial error. 
Under the statute, Commerce is given fairly broad discretion to deter- 
mine what constitutes an unintentional ministerial error. See CEMEX, 
S.A. v. United States, Slip Op. 95-72, at 15 (Apr. 24, 1995). As indicated, 
Minasligas’ credit charge to its customers in the home market price con- 
tained an interest premium for anticipated inflation. It is Commerce’s 
practice to eliminate the distortive effects of hyperinflationary econo- 
mies? in order to permit fair comparisons of contemporaneous costs and 
prices. See, e.g., Porcelain-on-Steel Cooking Ware from Mexico, 55 Fed. 
Reg. 21,061, 21,065 (Dep’t Comm. 1990) (final results of antidumping 
duty admin. review); Tubeless Steel Disc Wheels from Brazil, 53 Fed. 
Reg. 34,566, 34,566 (Dep’t Comm. 1988) (amended final). Thus, Com- 
merce failed to perceive that it had not followed its policy with regard to 
hyperinflationary economies and it regarded its failure to adjust the 
home market price to account for the inflationary interest premium as a 
ministerial error.!° Whether or not the error was “ministerial,” it was an 
error which would require correction at some stage of the proceedings. 

Minasligas also contests Commerce’s adjustment to the home market 
price, asserting that Commerce deducted all of its reported credit 
expense, rather than only the portion assignable to the inflationary pre- 
mium. Although Commerce adjusted Minasligas’ home market price 
consistently with its policy as to hyperinflationary economies, Minasli- 


8 Commerce may correct “ministerial errors” resulting from 
errors in addition, subtraction, or other arithmetic function, clerical errors resulting from inaccurate copying, 
par ccna or the like, and any other type of unintentional error which the administering authority considers 
ministeri 
19 U.S.C. § 1673d(e) (1988); 19 C.ER. § 353.28(d) (1994). 

9In the final determination, Commerce found Brazil’s economy to be hyperinflationary. Final Det. at 733. 

10 Minasligas’ citation to various determinations, in support of its contention that Commerce’s practice is not to 
deduct home market credit expenses or revenue from the home market comparison price, is inapposite. See, e.g., Fresh 
Kiwifruit from New Zealand, 59 Fed. Reg. 48,596, 48,609 (Dep’t Comm. 1994) (final results); Certain All-Terrain 
Vehicles from Japan, 54 Fed. Reg. 4864, 4867-68 (Dep’t Comm. 1989) (final determ. of LTFV sales). No determination 
was made by Commerce in those investigations that the subject country’s economy was hyperinflationary, which would 
require special procedures to avoid distortive pricing effects. 
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gas points out that the credit rates used by Commerce were the same as 
those reported by Minasligas. According to Minasligas, this indicates 
that Commerce likely deducted more than the portion attributable to 
the inflation premium. The court agrees. 

Commerce’s questionnaire, to which Minasligas responded, specifi- 
cally requested data as to the “spread” added to the inflation rate for 
determination of the interest rate charged to customers. See Def.-Int.’s 
Reply Br., App. 8, at B—5 (supplemental questionnaire response). Minas- 
ligas responded that “[flor almost all transactions during the POI, the 
credit expenses were based on the inflation rate only. When a ‘spread’ 
was added, it was [small].” Jd. at B-5—B-6. Thus, to the extent that cer- 
tain credit revenue is attributable to the “spread” charged for certain 
transactions, this amount should have been included in the home mar- 
ket price. On remand, if the amount of the “spread” is sufficiently quan- 
tified, Commerce is directed to account for this amount in the home 
market price. If this data is not sufficiently quantified, Commerce is 
directed to grant Minasligas an opportunity to provide such data, as this 
is the first time an inflationary adjustment of this kind is being made to 
the home market price, and in light of the belated nature of the 
adjustment. 

Minasligas further contends that if Commerce is to make an inflation- 
ary adjustment to the home market price, then a similar adjustment 
must be made to replacement COP figures for inputs. According to 
Minasligas, for certain input expenses, such as electricity expenses,!! 
suppliers charge inflation-adjusted prices that reflected Minasligas’ 
delayed payment for the input expense. For example, Commerce found 
that Minasligas’ reported electricity expenses incurred for consumption 
in a given month were not invoiced and paid until the following month. !2 
Minasligas asserts that, for purposes of the COP test, Commerce’s cal- 
culation of such inputs according to its replacement cost methodology, 
see supra note 4, must include a deduction for inflation adjustments 
already factored into the invoice price. 

Both AIMCOR and Commerce rely upon the holding in Camargo Cor- 
rea Metais, S.A. v. United States, Slip Op. 93-163 (Aug. 13, 1993), as 
rejecting Minasligas’ contention that an inflation adjustment should be 
made for the later-invoiced COP inputs. In Camargo Correa, the court 
upheld ITA’s refusal to make a downward adjustment for inflation to 
invoice prices that already accounted for inflation expected to occur 
between the time of delivery and the time of payment. Jd. at 8. The ITA 
stated that 


[respondent] has indicated that the invoice price is increased by an 
amount of expected inflation to account for the delayed payment. 
[Respondent] then has the benefit of earning income on the cash for 


ll According to Minasligas, electricity is the major input into FeSi production, accounting for a significant portion of 
the cost of manufacturing. Def.-Int.’s Mem. P. & A. in Supp. Mot. J. Agency R., App. 8, at 3. 
12 Commerce verified that Minasligas’ electricity expense for September 1992 consumption was not invoiced until 


the following month, October 1992. Def.’s Mem. in Partial Opp’n to Pls.’ Mot., Ex. 13, at 9, 1 6 (“Cost Verification 
Report”). 





66 CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 32, AUGUST 9, 1995 


the period of the delay in payment. The COP is reduced by the 
amount of this short-term income. [Respondent’s] contention that 
[ITA] should further reduce COP by the amount of the delay in pay- 
ment would constitute double counting of the benefits from the 
delay in payment. Accordingly, we did not reduce [respondent’s] 
costs for this adjustment. 

Silicon Metal from Brazil, 56 Fed. Reg. 26,977, 26,986 (Dep’t Comm. 

1991) (final determ.). The court in Camargo Correa agreed with this 

reasoning. Slip Op. 93-163, at 8. 

Similarly, in this case Minasligas received an offset to COP for docu- 
mented short-term interest income from investments of working capi- 
tal.13 Final Det. at 737. As in Camargo Correa, the concerns of a double 
benefit from downward adjustments to COP for short-term interest 
income and for inflation are present here. Thus, the court finds no error 
with Commerce’s determination as to this issue. 


2. Commerce’s CV calculation: 


Minasligas argues that in calculating constructed value (i.e. the sum 
of replacement cost of materials, labor, factory overhead, general sales 
and administrative expenses, imputed credit expenses and profit), Com- 
merce failed to make adjustments to Minasligas’ imputed home market 
credit expenses corresponding to the adjustments made to home market 
sales for COP purposes, thereby overstating the profit calculation and 
resulting in a non-contemporaneous comparison.!4 According to Com- 
merce, the inclusion of imputed credit expenses in constructed value, 
without adjustment for inflation, was necessary to 


reflect{ ] the opportunity cost of making a sale today for which 
payment will be received at a future date. As a matter of practice, 
[Commerce] calculates the imputed credit cost and includes it in the 
CV calculation as a selling expense. Imputed credit is not intended 
in any way to adjust the sale price for inflation. 


Def.’s Mem. in Partial Opp’n to Pls.’ Mot., Ex. 15, at 7(Commerce Mem. 
to Barbara R. Stafford from David L. Binder). 

Commerce, however, in this hyperinflationary situation, is calculat- 
ing profit based upon a credit expense that may be totally unrelated to 
an appropriate constructed value for the exported merchandise. This 
calculation is to be reconsidered and Commerce shall explain the ratio- 
nale for whatever methodology it chooses to apply. 


II. AEMCOR’s Contentions: 


A. Calculation of imputed U.S. credit expenses: 
The relevant statutory provision relating to circumstances of sale 
(“COS”), provides: 


In determining [FMV], ifit is established to the satisfaction of the 
administering authority that the amount of any difference between 


13 Minasligas was only able to substantiate a portion of its investment income as short-term. Final Det. at 737. 


14 The allegedly erroneous imputed credit expense is later replaced with an imputed credit expense for U.S. sales. 
Antidumping Manual ch.8, at 56-57. Thus, only the profit calculation is at issue. 
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the United States price and the foreign market value * * * is wholly 
or partly due to— 


* * * * * * * 


(B) other differences in circumstances of sale; * * * 
* * * * * 


then due allowance shall be made therefor. 


19 US.C. § 1677b(a)(4) (1988) (current version at 19 U.S.C.A. 
§ 1677b(a)(6)(C)(iii) (West Supp. 1995)). Pursuant to this provision, 
Commerce adjusted the FMV of Minasligas’ merchandise to account for 
negative imputed credit expenses, or credit revenue, arising from its 
financing of U.S. sales. Final Det. at 735. According to Commerce’s prac- 
tice, credit expenses are calculated from the shipment date of the mer- 
chandise to the date payment is received from the customer. See, e.g., 
Granular Polytetrafluoroethylene Resin from Japan, 58 Fed. Reg. 
50,343, 50,344 (Dep’t Comm. 1993) (final). Negative credit expenses, or 
credit revenue, is used to offset credit expenses when “sales are paid for 
prior to shipment,” see Antidumping Manual ch. 8, at 19, the rationale 
being, according to defendant, that payment received prior to shipment 
provides an additional transactional benefit to the seller. 

Upon confirmation of an order from a U.S. customer, Minasligas 
received a bank loan, equal to the shipment price, under advance 
exchange contracts (“AECs”) prior to shipment and prior to actual pay- 
ment by the purchaser. See Concurrence Mem. at 21. Commerce deter- 
mined that the interest charged on the advance loan constituted a 
negative imputed credit expense, or credit revenue, for the period 
between the bank’s payment to Minasligas until shipment of the mer- 
chandise, concluding that the date Minasligas received AEC funds was 
equivalent to receipt of payment from the customer. Amended Final 
Det. at 8598; Concurrence Mem at 21. Thus, for this pre-shipment 
period, Commerce added this “negative credit” expense to FMV. 

AIMCOR contends that Commerce failed to calculate properly Minas- 
ligas’ imputed U.S. credit expenses upon two bases: (1) Commerce erred 
in treating the first date on which Minasligas received the AEC bank 
loans as. the date of payment by the customer, and (2) Commerce failed 
to use the proper interest rate in determining Minasligas’ imputed U.S. 
credit expenses, arguing that application of a cruzeiro-denominated 
interest rate to a U.S. dollar-denominated USP is unsupported by sub- 
stantial evidence. 

In support of its argument that receipt of AEC funds does not consti- 
tute advance payment from the customer, AIMCOR cites Industrial 
Nitrocellulose from Brazil, 55 Fed. Reg. 23,120, 23,122 (Dep’t Comm. 
1990) (final), where Commerce disallowed a claim for negative imputed 
credit expenses. In that determination, Commerce found that the 
respondent’s claim to advance payment from a customer 


was, in fact, the date that [respondent] borrowed money which was 
to be repaid with the proceeds from future unspecified export sales. 
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Since we have determined that these U.S. sales were not, in fact, 
paid for in advance, * * * there should not be a negative credit 
expense adjustment. 


Id. at 23,122 (emphasis added). The court does not agree with AIM- 
COR’s contention, however, that in Industrial Nitrocellulose Commerce 
found the date of receipt of pre-shipment loan funds could not constitute 
the date of payment by the customer. Rather, the determination makes 
clear that the respondent’s inability to tie the advance funds to payment 
from specific US. sales warranted disallowance of the claimed adjust- 
ment.» Jd. On the other hand, defendant points to no determination 
where Commerce has treated advance pre-shipment loan funds as 
receipt of payment from a customer. 

At oral argument, defendant indicated that Commerce used the nega- 
tive imputed credit expense incurred under the AEC loans as an offset to 
the imputed credit expenses calculated from the date of receipt of the 
loan to the date of actual payment by the customer. Minasligas reported, 
and Commerce later verified, the credit expenses incurred under the 
AECs as a direct selling expense. Def.’s Mem. in Partial Opp’n to Pls.’ 
Mot. at 12 n.10. Commerce further noted that it “accounted for actual 
expenses associated with the [AECs] by making a circumstance of sale 
adjustment to [FMV].” Amended Final Det. at 8598. According to defen- 
dant, Commerce apparently utilized the negative imputed credit 
expenses as the offset amount in lieu of any short-term income Minasli- 
gas would receive from early receipt of the loan funds. The court finds no 
error with Customs’ calculation in this regard.!6 

As to AIMCOR’s contention that Commerce failed to use the proper 
interest rate in determining Minasligas’ imputed U.S. credit expenses, 
Commerce does not object to remand on this issue. Thus, Commerce is 
directed to apply a U.S. dollar-denominated interest rate in calculating 
Minasligas’ imputed U.S. credit expenses. 


B. Commerce’s adjustment to Minasligas’ interest expenses for 
“monetary correction of loans” in COP and CV: 

After calculating interest expenses on a consolidated basis for Minas- 
ligas and its parent company, Delp Engenharia Mecanica, S.A. (“Delp”), 
Commerce made an offset to the interest expenses for “monetary correc- 
tion of loans.” AIMCOR contends that Commerce erred in making this 


15 AIMCOR now alleges that Minasligas’ receipt of advance funds under the AECs was not specifically tied to its 
export sales. Although the verification report in this investigation noted that Minasligas’ AECs “are tied to specific 
sales,” Pls.’ Conf. App. to Reply Br., App. 7, at 9, AIMCOR contends that a review of the AECs only indicates the name of 
one customer and one product for ‘each contract. According to AIMCOR, no reference in the AECs is made to specific 
US. sales, invoices or other sales documents, thus the negative credit expense adjustments should be disallowed. As 
AIMCOR challenges this finding for the first time here, the court declines to address this issue. 

16 AIMCOR also notes that on the date certain AECs were executed, Minasligas did not receive the full shipment 
price, but rather a partial payment as the first payment, with the balance to be received very shortly after the date of 
shipment. See Concurrence Mem. at 21. Thus, AIMCOR contends that the first payment date should not be considered 
the date of pay by the cust The court disagrees. Commerce verified that “Minasligas received all payments 
which were in increments of [a set monetary amount] on the ’First Payment’ date. The remaining amount due to 
Minasligas (amounts less than [the set monetary amount]) was settled on the Last Payment’ date reported for the sale 
examined.” Jd. As the vast majority of payments were made on the First Payment date and the delay was very minor, 
the court finds no error in Commerce's approach. See, e.g., Pls.’ Conf. App. to Reply Br., App. 5, at 4; Concurrence Mem 
at 21. 
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adjustment because the offset amount was neither verified nor shown to 
be related to the interest expenses. Specifically, AIMCOR asserts that 
interest expenses and the offset amount were derived from separate 
financial statements. In addition, the offset amount, according to AIM- 
COR, contained other expense items unrelated to the monetary correc- 
tion. Finally, AIMCOR contends that as Minasligas’ and Delp’s financial 
statements are in accordance with Brazilian GAAP which does not 
make a monetary correction for financial expenses as its does for certain 
other expenses, no adjustment is warranted here. 

In accordance with its normal practice, Commerce determined that 
the calculation of financial expenses should be adjusted to compensate 
for the effects of hyperinflation so that actual interest expenses are 
reflected. Amended Final Det. at 8599; see Frozen Concentrated Orange 
Juice from Brazil, 52 Fed. Reg. 8324, 8327 (Dep’t Comm. 1987) (final) 
(“We have [made] * * * an adjustment to the financial expenses so that 
only the actual interest expenses have been included.”). According to 
defendant, such an adjustment was appropriate in this case because 
Brazilian banks indexed loan principal balances to the inflation rate.” 
The record indicates that monetary corrections made to compensate for 
inflation in Minasligas’ financial statements were made only to fixed 
assets and shareholders’ equity. See Def.’s Mem. in Partial Opp’n to Pls.’ 
Mot., Ex. 7, at 85, 89. Brazilian GAAP apparently did not require a simi- 
lar monetary correction for financial expenses, thus Commerce deter- 
mined a monetary correction based upon best information available 
(“BIA”). 

In the final determination, Commerce selected a monetary correction 
that was admittedly not wholly accurate. To determine the appropriate 
adjustment,.Commerce relied upon the “Interest and Monetary and 
Cambial variations of the long-term payables” segment of the consoli- 
dated financial statement. Def.’s Mem. in Partial Opp’n to Pls.’ Mot. at 
23 n.20. The only evidence proffered by defendant in support of this 
selection is an indication from the section title of the financial state- 
ment, which defendant interpreted to mean that “any hyperinflation- 
ary ‘variations’ to debt were contained within its scope.” Jd. 

Nevertheless, the court cannot sustain Commerce’s resort to BIA:in 
this manner for selection of this monetary correction. This information 
was not requested from Minasligas, and there is no indication from the 
record that Minasligas could not provide this data. Further, the evidence 
supporting a monetary correction on the basis that Minasligas’ loans 
were indexed for inflation is uncertain. On remand, Commerce is 
directed to request data from Minasligas as to the appropriate monetary 


17 The only evidence in the record supporting this finding is a statement in a case brief submitted by Minasligas in 
the underlying administrative proceeding. Def.’s Mem. in Partial Opp’n to Pls.’ Mot., Ex. 5, at 4. Defendant alsocites an 
accounting text indicating that Brazil adopted a system of monetary correction, or “indexing,” in 1964. See Def.’s Mem. 
in Partial Opp’n to Pls.’ Mot. at 15 n.12. The record does not indicate, however, the actual “monetary correction of loan 
principal” made in this case. 
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correction for loans, and if that data is inadequate or not provided, to 
reconsider its selection of BIA.!8 


C. Exclusion of taxes from CV for CBCC and Minasligas: 


For purposes of calculating the cost of materials or “inputs,” in deter- 
mining constructed value, Commerce is required to exclude 


any internal tax applicable in the country of exportation directly to 
such materials or their disposition, but remitted or refunded upon 
the exportation of the article in the production of which such mate- 
rials are used. 


19 U.S.C. § 1677b(e)(1)(A) (1988) (current version at 19 U.S.C.A. 
§ 1677b(e) (West Supp. 1995)). In the final determination, Commerce 
excluded certain Brazilian ICMS and IPI value-added taxes for inputs in 
the calculation of constructed value. Final Det. at 737. Commerce deter- 
mined that 


when using CV as a surrogate for home market prices we must 
determine if in fact the entity under investigation is able to recover 
all of the taxes paid on inputs (raw materials) from its domestic 
sales of subject merchandise. If domestic sales of subject merchan- 
dise fully recover all of the domestic taxes paid on inputs, then these 
taxes would appropriately be excluded from the margin analysis. 
However, if the producer is not able to recover all input taxes tictin 
its sales of subject merchandise, then these actual costs must be 
reflected in the CV. 


Id. Commerce found that Minasligas and CBCC, though paying ICMS 
and IPI taxes for inputs, also collected these same taxes on sales to home 
market customers. Id. These manufacturers were required to remit 
taxes collected upon home market sales to the Brazilian government, 
but only to the extent that they exceeded the taxes already paid on pur- 
chases of inputs. Jd. As value-added taxes for export sales were found to 
be fully recovered by home market sales, Commerce excluded them from 
the constructed value calculation. Id. 

AIMCOR argues that these value-added taxes were not remitted or 
refunded to either CBCC or Minasligas upon the exportation of the mer- 
chandise, thus under the statute the taxes must be included. Defendant 
concedes that these value-added taxes are not refunded or remitted 
upon exportation, but defendant also contends that because the taxes 
were fully recovered by domestic sales of the product, exclusion from 
constructed value is still appropriate. 

The statute on its face is clear in its requirement that internal taxes 
remitted or refunded upon export are to be excluded from the calcula- 
tion of constructed value. The court disagrees, however, with AIMCOR’s 


18 AIMCOR further contends that Commerce made a double adjustment to arrive at actual interest expenses, 
thereby understating the amount of i Pp included in COP and constructed value. In the final determina- 
tion, in order to avoid overstating financing charges, Commerce “applied the interest expense ratio to each month’s 
{cost of manufacture] calculated on a historical basis rather than amounts computed under the replacement cost 
basis.” Final Det. at 737. According to AIMCOR, both this adjustment and the adjustment for monetary correction for 
loans were made for the same purpose. On remand, Commerce is to reconsider whether this interest expense adjust- 
ment and its selection, if any, of an adjustment for monetary correction for loans understates Minasligas’ interest 
expenses included in COP and constructed value. 
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contention that the statute provides only this instance in which taxes 
upon inputs will not constitute “cost of materials.” The statute requires 
the inclusion in constructed value, inter alia, of the cost of materials “at 
a time preceding the date of exportation of the merchandise.” 19 U.S.C. 
§ 1677b(e)(1)(A). In a tax scheme such as Brazil’s, a respondent may be 
able to show that a value-added tax on inputs did not in fact constitute a 
“cost of materials” for the exported product. For example, a respondent 
that has fully recovered value-added taxes upon input costs prior to 
exportation, has not in fact incurred the value-added tax as a “cost of 
materials.” 

Here, Commerce has not alleged this to be the case. Rather, Com- 
merce asserts that if a respondent is able to recover all taxes paid upon 
the inputs at issue, then exclusion of these taxes is necessary to prevent 
an overstatement of costs. It is apparent from the face of the statute, 
however, that material costs, such as value-added taxes, must be 
included in constructed value if they are in fact incurred prior to 
exportation, with the exception of taxes remitted or refunded upon 
exportation of the merchandise. Thus, this issue is remanded to Com- 
merce to determine whether Minasligas’ value-added taxes on the 
inputs at issue were fully recovered prior to exportation of the subject 
merchandise.!9 


CONCLUSION 


For purposes of the COP test, Commerce’s treatment of Minasligas’s 
home market “credit expenses” is remanded for correction of errors in 
accordance with this opinion. As to the calculation of constructed value, 
Commerce is directed to reconsider its treatment of imputed home mar- 
ket credit expenses for purposes of the impact upon the profit calcula- 
tion. Minasligas’ calculation of imputed U.S. credit expenses is 
remanded for application of a U.S. dollar-denominated interest rate. 
Finally, the court remands the adjustments for monetary correction of 
loans and for value-added taxes. , 

As new data may be requested, remand results are due within 90 days 
hereof. Any comments on the results are due 20 days thereafter. Any 
response is due 15 days thereafter. 


19 ATMCOR alleges that Minasligas’ value-added tax on inputs was not fully recovered by domestic sales, thus Com- 
merce erred in excluding such taxes from constructed value. In the verification report, Commerce examined Minasli- 
gas’ ICMS payment records for the period from May 1 through December 31, 1992. See Pls.’ Conf. App. to Reply Br., 
App. 7, at 14. The period of investigation (“POI”) extended from July 1 through December 31, 1992. The verification 
report noted that, under Brazil’s tax scheme, “if Minasligas owes the government, it makes a payment by the 15th 
workday of the following month. If the government owes Minasligas, Minasligas simply carries the balance forward 
into the next month.” Jd. Although the circumstances under which the government would pay Minasligas is unclear, 
the report indicated that “Minasligas owed the government in May [1992] and had acredit to carry forward for the rest 
of the POI.” Id. AIMCOR apparently correctly contends that, at least for ICMS taxes, Minasligas’ domestic sales did not 
fully recover value-added taxes incurred during the POI. On remand, Commerce is directed to address this issue in its 
consideration of cost of materials. R 
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